


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

TOWN PARK HOTEL CORPORATION,

Plaintiff, ORDER

vs.

PRISKOS INVESTMENTS, INC., et al., Case No. 1:02-CV-164 TC

Defendants.

On Monday, December 4, 2006, the court held a status conference in preparation for the

fifteen-day trial beginning January 16, 2007.  The court noted that various pre-trial motions are

pending.  Based on discussion during the status conference, the court ORDERS as follows:

1. Two four-hour hearings are scheduled for Thursday, January 4, 2007, at 9:00 a.m.,

and Friday, January 5, 2007, at 9:00 a.m.  At the first hearing, the court will hear testimony, and

argument if time allows, regarding the Daubert motions (Dkt #s 133 and 137).  At the second

hearing, the court will hear remaining argument, if necessary, on the Daubert motions, and will

hear argument on other outstanding pre-trial motions (including Dkt #s 140 and 145).  

2. All pre-trial motions (that is, motions presenting purely evidentiary issues) are due

no later than December 13, 2006. 

DATED this 5th day of December, 2006.

BY THE COURT:

TENA CAMPBELL

United States District Judge



















IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH

UNITED STATES OF AMERICA,

Plaintiff,

vs.

VICTOR MANUEL SANCHEZ,

Defendant. 

1:06-cr-00081 PGC

ORDER

Judge Paul G. Cassell

This matter came before the Court on a Suppression Hearing on November

29, 2006.  The government was represented by Richard W. Daynes.  The defendant

was represented by John Blair Hutchison.  The Court denied the Motion to

Suppress and found there was sufficient probable cause to justify the warrant.  The

Court found that under the Leon good faith exception the officers were entitled to

rely upon the warrant.  

The Court set the final plea deadline for December 15, 2006 and a Status

Report and Scheduling Conference for December 15, 2006, at 1:00 pm. 

The Court did orally exclude the time for the continuance due to the motions

filed by the defendant and the time from October 17, 2006, under the Speedy Trial

Act and now by written order excludes the time between October 17, 2006, and

December 15, 2006.  



The Court finds that it is in the best interests of the defendants and the public

to continue this matter.  The Court finds that 1) the ends of justice served by

excluding such time outweigh the best interests of the public and the defendant in a

speedy trial, and 2) it was necessary to continue this matter based on the motion to

suppress filed by the defendant and the plea discussions pursuant to 18 U.S.C. §

3161(h)(1)(F) & (I), and (h)(8).  The parties by way of counsel did stipulate to such

a continuance.  The Court finds that the additional time for the briefing of motions,

review of discovery, and discussion of plea options was and is necessary to the

defendant and serves the ends of justice of both the public and the defendant.  

DATED this 6th day of December, 2006.

__________________________________

PAUL G. CASSELL

United States District Court Judge

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=18+USCA+s+3161%28h%29%281%29%28F%29
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=18+USCA+s+3161%28h%29%281%29%28F%29
















United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

MYGYM, LLC,

Plaintiff, ORDER

vs. AND

MEMORANDUM DECISION

VINCE ENGLE,

Defendant.

_____________________________________

Case No. 1:06-CV-130 TC

VINCE ENGLE,

Counterclaimant,

vs.

MYGYM, LLC,

Counterdefendant.

_____________________________________

VINCE ENGLE,

Third-Party Plaintiff,

vs.

WAYNE CARLSON and DALE KARREN,

Third-Party

Defendants.

At the center of this trademark and contract dispute are the MyGym Fitness System

(fitness equipment) and the MyGym trademark, the ideas for which originated with Vince Engle. 
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In 2004, Mr. Engle—along with Wayne Carlson and Dale Karren—formed MyGym LLC to

further develop, market, and sell the MyGym Fitness System.  But that business relationship,

including a License Agreement between Mr. Engle and MyGym LLC, recently disintegrated and

the parties have filed competing complaints in this court.  

Mr. Engle, as registered owner of the MyGym trademark, has filed a Motion for

Preliminary Injunction against MyGym LLC, Wayne Carlson, and Dale Karren, in which he

seeks, among other things, an order barring their use of the MyGym trademark, related trade

dress, and the MyGym fitness equipment design.  Because Mr. Engle has not established

irreparable harm, and because the balance of harms weighs in favor of MyGym LLC and its

principals, the court finds that Mr. Engle is not entitled to injunctive relief at this time. 

Accordingly, Mr. Engle’s Motion for Preliminary Injunction is DENIED.  

BACKGROUND

In April 2004, Vince Engle (who has been involved in the health and fitness industries

since 1985) conceptualized a piece of health equipment that would become known as the

MyGym Fitness System.  In May 2004, he started building prototypes out of wood and PVC pipe

in his garage, and during the summer of 2004 he further developed the exercise equipment.  He

also decided to use the term “MyGym” to name and market the equipment.  In September 2004,

he presented his ideas and latest prototype to businessmen Wayne Carlson and Dale Karren, both

of whom allegedly signed confidentiality agreements.  

The three men then agreed to form a company to undertake production and marketing of

the equipment.  They negotiated the percentage of interest each would receive in the company,

with Mr. Engle accepting less than fifty-one percent control of the company in exchange for a



Eric Stilson also received a small membership interest in the new company and a portion1

of Engle’s royalties in exchange for producing an infomercial to market the MyGym Fitness

System on television.  Other individuals have since become investors in MyGym LLC.

The License Agreement expressly incorporates the Recitals into the terms of the contract. 2

(Def.’s Ex. E.)
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smaller stake (he has a twenty-seven percent stake in the company now) and a six percent royalty

calculated based on the company’s gross sales.  In November 2004, they formed MyGym, Inc.,

which was then converted to a limited liability company in December 2004.   1

The License Agreement

On December 1, 2004, Mr. Engle and MyGym LLC executed a License Agreement.  The

terms of that Agreement acknowledge Engle as the “developer and owner” of the MyGym fitness

equipment system, “including, without limitation, all upgrades, future versions, and/or variations

thereof,” as well as the “MyGym” name, “together with certain other trade names, logos,

trademarks and service marks that are not registered or that are pending registration . . . .” 

(License Agreement Recitals A & B  (Def.’s Ex. E).)  MyGym LLC further acknowledged that2

“the patents, patents pending, and Trademarks delivered to [MyGym LLC] by [Engle] or which

may be acquired by [MyGym LLC] for [Engle] pursuant to the License Agreement or in

furtherance of the MyGym Fitness System, are the sole and exclusive property of [Engle] . . . .” 

(Id. ¶ 7.3 (emphasis added).)  And MyGym LLC agreed that it would not “contest the sole and

exclusive rights of [Engle] to the MyGym Fitness System (patented or unpatented) and

Trademarks and other information and intellectual property and items delivered or provided to

[MyGym LLC], or which [MyGym LLC] develops or obtains access to under this License

Agreement, nor shall [MyGym LLC] claim any interest in such property.”  (Id. (emphasis



See Pls.’ Ex. 1; Def.’s Ex. S.3
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added).)  Further, the parties stipulated that 

if [MyGym LLC] breaches this Agreement . . ., [Engle] shall have no adequate

remedy at law.  Therefore, [MyGym LLC] expressly consents and agrees that

[Engle] may, in addition to any other available remedies, obtain an injunction

and/or temporary restraining order to terminate or prevent the continuation of any

existing default or violation, and to prevent the occurrence of any threatened

default or violation by Licensee of this License Agreement, and that such

injunction or order may be issued without the necessity of posting bond.

  

(Id. ¶ 13 (emphasis added).)  

During negotiations concerning company formation and the License Agreement, Mr.

Engle made certain representations regarding the status of the MyGym mark.  Mr. Engle testified

during the evidentiary hearing that he told Mr. Carlson and Mr. Karren that his brother had

abandoned the name MyGym (in 2000, his brother had filed, and later abandoned, an application

to register the “MyGym” mark with the United States Patent and Trademark Office for use in

promoting a chain of health and fitness clubs)  and that he had permission from his brother to use3

the MyGym name for the newly developed equipment and proposed business venture.  

Testimony from Mr. Carlson, Mr. Karren, and Mr. Engle’s former attorney David Hirschi

(who drafted the License Agreement) suggests that Mr. Engle represented that he had some

federally registered rights in the word “MyGym.”  Moreover, in the Agreement itself, Recitals A

and B provide that Engle is “developer and owner of MyGym®™ (Patent Pending) fitness

equipment” and that the “MyGym Fitness equipment system has been registered with the

appropriate agencies of the state of Utah and with the United States Patent and Trademark

Office.”  

The written recitals were not accurate because “MyGym” was not a registered trademark
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at the time the License Agreement was signed, and there was no patent application pending. 

Indeed, Mr. Engle did not submit a patent application to the United States Patent and Trademark

Office until December 10, 2004 (see Pls.’ Ex. 9), and he did not file an “intent to use” application

to obtain a registered trademark until January 3, 2005.  (See Pls.’ Ex. 2.)  

The parties dispute whether the representations were material to formation and

performance of the License Agreement.

Amendment to the License Agreement

The parties amended the License Agreement on February 1, 2005, to add the condition

that,

should [MyGym LLC] dissolve for any reason, and the result of that dissolution

be that [Engle] regains control of all rights to the MyGym Fitness System, free

and clear of the License, [Engle] agrees that any income derived through the sale

or re-licensing of the MyGym Fitness System shall be paid to the original Unit

holders of [MyGym LLC] (including [Engle]) on a pro-rata basis up to the amount

of their original investment . . . .

(First Amendment to License Agreement ¶ 10.8 (emphasis added) (Def.’s Ex. E).)  No other

relevant portions of the License Agreement were modified, and the First Amendment expressly

stated that, “[e]xcept as modified hereby, the terms and conditions of the Agreement remain in

full force and effect between the parties as of the date of this First Amendment.”  (Id.)  

Patent Application

As noted above, the first patent application was filed on December 10, 2004—ten days

after the License Agreement was executed.  Also, according to Mr. Carlson, after the License

Agreement was executed, numerous alterations to the exercise device were required to make it

commercially and economically feasible.  The vast majority of these changes, MyGym LLC says,
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were made by Mr. Carlson and financed by MyGym LLC.  (See Decl. of Wayne Carlson ¶ 2;

Pls.’ Mem. Opp’n to Mot. for Prelim. Inj. at 12.)  According to Mr. Engle, he, with the assistance

of MyGym LLC employees (principally Mr. Carlson), continued to develop and redefine his

concept, with the core concept remaining the same.  (Second Decl. of Vince K. Engle ¶ 18.)  And

he allowed the modification in reliance on Paragraph 7.3 of the License Agreement providing

that anything developed by MyGym LLC would remain his intellectual property.  (Id.)  

On December 2, 2005, MyGym LLC’s and Mr. Engle’s attorney at Kirton & McConkie

filed another patent application naming Mr. Engle as the sole inventor.  But on July 31, 2006,

Kirton & McConkie informed Mr. Engle that, based on information provided by Mr. Carlson, it

had just filed an amendment to the patent application to list Wayne Carlson as an inventor.  The

July 31, 2006 letter questioned Mr. Engle’s claim of exclusive ownership of the intellectual

property rights.  (Def.’s Ex. O.)  Mr. Engle contends that this act is a violation of MyGym LLC’s

obligation under the License Agreement to refrain from challenging Mr. Engle’s rights to the

MyGym fitness equipment.

Trademark Application and Registration

On May 9, 2005, Mr. Engle submitted another “intent to use” trademark application. 

(See Def.’s Ex. T.)  Although the trademark application was submitted in Mr. Engle’s name, it

was filed with the knowledge and cooperation of MyGym LLC and its principals, Mr. Carlson

and Mr. Karren, all of whom retained the law firm Kirton & McConkie to obtain the registered

trademark in Mr. Engle’s name.  Furthermore, the use of the mark in commerce, a necessary

prerequisite, appears to have been accomplished through Mr. Engle’s related company or

licensee, MyGym LLC.  The United States Patent and Trademark Office issued a registered
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trademark to Mr. Engle on October 10, 2006.  (See id.; Def.’s Ex. H.)

Initial Marketing and Distribution

MyGym LLC began marketing and selling the equipment in March 2005.  The company’s

efforts included (a) the production and nationwide placement of print advertising; (b) the

production, testing and placement of the infomercial developed by Eric Stilson; (c) and work by

Mr. Engle and other MyGym LLC principals and employees at trade shows and expositions. 

Trademark Infringement Claim by California Company

On June 13, 2005, Mr. Engle received a letter from an attorney representing an entity

called Gym Consulting, Inc. which had federally registered rights in the trademark “My Gym.” 

The letter asked Mr. Engle to cease all use of the MyGym mark and the domain name

www.mygym.net.  The company also threatened to file opposition proceedings in the Trademark

Office against the pending “MyGym” trademark applications.  (See Pls.’ Ex. 7.)  

After settlement negotiations between Gym Consulting on the one hand and MyGym LLC

and Mr. Engle on the other hand, the parties entered into a Settlement Agreement, dated March 1,

2006.  As a result of the Settlement Agreement, MyGym LLC and Mr. Engle are required to limit

their use of the MyGym mark (for example, they may not market clothing using the MyGym

mark), they must pay money to Gym Consulting, and MyGym LLC must change its name.  (See

Pls.’ Ex. 14.)  MyGym LLC and Mr. Engle, both of whom were parties to the Settlement

Agreement, are still negotiating how they will divide up their financial obligations to Gym

Consulting.

Bay Street Brands LLC as Exclusive Distributor

On January 12, 2006, MyGym LLC entered into an exclusive Distribution Agreement

http://www.mygym.net.
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with Bay Street Brands LLC.  (Def.’s Ex. J.)  The Distribution Agreement grants Bay Street the

exclusive right to sell and distribute MyGym products in the United States.  In order to retain its

sole distribution rights, Bay Street must sell 80,000 MyGym units in the first twelve months of

the Distribution Agreement and 240,000 units in the second year of the Agreement.  To date, Bay

Street has sold approximately 15,000 units. 

MyGym LLC is to receive “commissions” and “royalties” from these sales.  Although it

is entitled to keep the “commissions” as revenue, under ¶ 7.1 of the Distribution Agreement the

“royalties” (separately defined and calculated as 6% of Gross Revenues) were to be paid to

MyGym LLC “to permit MyGym to fulfill its contractual obligations to pay royalties to the

original inventors or developers of the Products and producer of the infomercial.”  That is,

apparently MyGym LLC was to pass the “royalties” along to Mr. Engle to satisfy its initial

obligations under the License Agreement.

According to Bay Street representative Denise Kovac (who testified at the evidentiary

hearing), Bay Street is confused as to who (between Mr. Engle and MyGym LLC) owns the

rights to the MyGym mark and fitness equipment.  She testified that Bay Street, at the request of

its shareholders, has stopped marketing and selling MyGym products so as to avoid being pulled

into the legal dispute.  She further testified that the legal dispute between Mr. Engle and MyGym

LLC has interfered with Bay Street’s ability to obtain necessary financing and re-negotiate the

Distribution Agreement, which Bay Street believes is contrary to the realities of the marketplace. 

Finally, she testified that she would not be able to calculate lost business opportunities if Bay

Street is not able to continue marketing the MyGym fitness system.



Nothing in the record reflects a complaint about the purported lack of value of the4

intellectual property Mr. Engle brought to the License Agreement.  Indeed, the record contains

two unsigned documents apparently drafted in 2005 that suggest the parties were attempting to

re-negotiate their License Agreement in light of market realities, not in light of the value of the

property licensed in December 2004.  Those two documents are the unsigned Memorandum of

Understanding (Def.’s Ex. W) and the unsigned Amended and Restated License Agreement

(Def.’s Ex. U).  

The Amended and Restated License Agreement (albeit unsigned) retains the language in

Recitals A and B that MyGym LLC now claims was a material misrepresentation.  It also

contains language that the amended agreement supercedes the December 1, 2004 License

Agreement and relates back to the December 1, 2004 date.  “All acts of the parties with respect to

this Agreement between December 1, 2004, and the date set forth above are hereby

acknowledged, agreed to, ratified, and confirmed.”  (Def.’s Ex. U at 2.)  It acknowledges that

9

Non-Payment of Royalties and Termination of the License Agreement

During the time the parties were applying for various intellectual property protections,

dealing with Gym Consulting’s trademark infringement claim, and establishing an exclusive

distribution agreement with Bay Street, a dispute about payment of royalties arose.  

Under the License Agreement, Mr. Engle was to receive his first royalty payment on May

1, 2005, and his second on July 1, 2005.  But these payments were not made.  On August 11,

2005, Mr. Engle sent MyGym LLC a Notice of Default and Demand for Payment, as required by

Paragraph 10.3(b) of the License Agreement.  (Second Decl. of Vince Engle ¶ 26.)  MyGym LLC

did not pay because it did not have the ability to pay.

On August 23, 2005, Mr. Engle resigned as a manager of MyGym LLC.  But he agreed to

forebear payment of royalties due him under the License Agreement either until Mr. Carlson or

Mr. Karren began to receive money from the company, or by June 1, 2006, whichever occurred

first.  Apparently, the provision in the Bay Street Distribution Agreement regarding payment of

“royalties” was a vehicle created by Mr. Engle and MyGym LLC to assure payment of the past-

due royalties.  4



“Trademarks” (defined in the Agreement) are “pending.”  (Id. at ¶ 9(a).)  

In the unsigned Memorandum of Understanding, the language provides that “MyGym and

Engle recognize and acknowledge that the License Agreement as drafted and executed by the

parties did not take into account certain realities of commencing the marketing of the MyGym

Fitness system and other aspects of the business relationship created by the License Agreement

and Engle’s investment in MyGym, LLC.”  (Unsigned 2005 Memorandum of Understanding

between Engle and MyGym (Def.’s Ex. W), Recital B.)  The record does not clarify what the

parties meant by “other aspects of the business relationship” and “Engle’s investment in MyGym,

LLC.”
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On July 26, 2006, in light of MyGym’s failure to pay royalties, Mr. Engle again gave

written notice of default as required under the License Agreement.  In his notice letter, Mr. Engle

told MyGym LLC that

[t]he continual lack of communication, no reporting, no payments and a disregard

for the value which I have contributed [as] represented by the License Agreement

has now moved me to a position to look at changing the status of the asset where

the asset is more liquid and I have control over that liquidity. . . . I contacted Mark

Baker [at Bay Street] and have expressed my interest in selling the patents and

rights associated.  This letter will also serve as my notice to you that I intend to

sell the patents and rights.  If Mark [Baker] is not interested or if we can’t find a

reasonable value then I will start searching for an appropriate qualified buyer. . . .

Again, please do not interpret this letter as my lack of appreciation of what you

are doing and have done, but as a resolve to get the past current and to move

forward slowly.  I have demands in my life now that insist that I consider selling

the patents, this is from outside obligations that I am pressured to resolve and that

I have held off as long as possible.

  

(Def.’s Ex. M (emphasis added).)  On October 5, 2006, Mr. Engle terminated the License

Agreement according to the requirements in ¶ 10.3 (“Termination Upon Notice”) of the License

Agreement.  

The Lawsuit and Request for Preliminary Injunctive Relief

Immediately after Mr. Engle submitted his termination notice, MyGym LLC filed the

current lawsuit against Mr. Engle and told him in an October 11, 2006 letter that he was in

breach of the License Agreement and could not unilaterally change his alleged oral agreement to
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further defer payment of royalties.  (Def.’s Ex. Q.)  MyGym LLC’s Complaint asserts causes of

action for unfair competition, deceptive trade practices, breach of contract, breach of fiduciary

duty, and interference with contractual and expected business relationships.  

On October 30, 2006, Mr. Engle filed counterclaims, third-party claims and his Motion

for Preliminary Injunction.  He asserts causes of action for breach of the License Agreement,

breach of confidentiality agreements, trademark and trade dress infringement, unfair competition,

and tortious interference with prospective business relations.  He asks the court to enjoin MyGym

LLC, Mr. Carlson and Mr. Karren from: 

(1) infringing upon, marketing, disseminating, and/or selling the MyGym Fitness

System, the MyGym tradename and mark, related trade dress and any other trade

secrets and confidential information or materials associated therewith; 

(2) withholding from or failing to return to Engle any and all MyGym related

materials and equipment in its possession; 

(3) withholding from or failing to account for and pay to Engle royalties owing for

past use of the MyGym Fitness System and Trademarks; 

(4) competing with Engle in violation of the Covenant Not to Compete described

in ¶ 11 of the License Agreement executed by and between Engle and MyGym;

and 

(5) disseminating or otherwise revealing confidential information in violation of

the Confidentiality Agreements executed by and between Engle and Carlson and

Karren and the confidentiality clause found at ¶ 7.2 of the License Agreement.

(Engle’s Mem. Supp. Mot. Prelim. Inj. at 2.)

ANALYSIS

“A preliminary injunction is an extraordinary remedy; it is the exception rather than the

rule.”  GTE Corp. v. Williams, 731 F.2d 676, 678 (10th Cir. 1984).  The burden is “especially

heavy” when “the relief sought would in effect grant plaintiff a substantial part of the relief it



The Tenth Circuit has identified three historically disfavored preliminary injunctions:5

(1) those that alter the status quo; (2) mandatory preliminary injunctions; and (3) preliminary

injunctions that give the movant all relief it could obtain after a trial on the merits.  O Centro

Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973, 975 (10th Cir. 2004) (en

banc).  Mr. Engle seeks a mandatory preliminary injunction, which is the type of injunction that

“‘affirmatively require[s] the nonmovant to act in a particular way, and as a result . . . place[s] the

issuing court in a position where it may have to provide ongoing supervision to assure the

nonmovant is abiding by the injunction.’”  Schrier, 427 F.3d at 1261 (quoting SCFC ILC, Inc. v.

Visa USA, Inc., 936 F.2d 1096, 1099 (10th Cir. 1991)).
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would obtain after a trial on the merits.”  Id. at 679.

To obtain preliminary injunctive relief, Mr. Engle must establish that (1) there is a

substantial likelihood of success on the merits of his claims; (2) he will suffer irreparable injury

unless the court issues the injunction; (3) the threatened injury to Mr. Engle outweighs damage

the proposed injunction would cause MyGym LLC, Mr. Carlson, and Mr. Karren; and (4) the

injunction, if issued, would not be adverse to the public interest.  Schrier v. University of Colo.,

427 F.3d 1253, 1258 (10th Cir. 2005); see also 15 U.S.C. § 1116(a) (providing district courts

with jurisdiction and authority to grant injunctions “according to the principles of equity and

upon such terms as the court may deem reasonable, to prevent violation of the right of the

registrant of a mark” under 15 U.S.C. § 1125(a)) (emphasis added).  Moreover, because Mr.

Engle seeks a disfavored injunction,  his motion “‘must be more closely scrutinized to assure that5

the exigencies of the case support the granting of a remedy that is extraordinary even in the

normal course.’” Id. at 1259 (quoting O Centro Espirita Beneficiente Uniao Do Vegetal v.

Ashcroft, 389 F.3d 973, 975 (10th Cir. 2004) (en banc)).  Mr. Engle must “make a strong

showing both with regard to the likelihood of success on the merits and with regard to the

balance of harms, and may not rely on [the Tenth Circuit’s] modified likelihood-of-success-on-

the-merits standard.”  O Centro, 389 F.3d at 976.  



Mr. Engle also contends that Mr. Carlson and Mr. Karren have breached Confidentiality6

Agreements.  Assuming such agreements were properly executed (for example, Mr. Carlson

disputes even signing such an agreement), the record contains no evidence that any confidential

information has been disclosed.  Accordingly, the court does not find Mr. Engle’s claims of

breach of the confidentiality agreements persuasive and it will not consider them in the analysis.
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Although Mr. Engle alleges numerous causes of action in his counterclaim and third-party

complaint, he seeks preliminary injunctive relief only on his claim for breach of the License

Agreement and his claims for trademark infringement and unfair competition.

1. Likelihood of Success on the Merits

a. Breach of the License Agreement

Principally, Mr. Engle contends that MyGym LLC has breached the License Agreement

by failing to pay him royalties and by contesting Mr. Engle’s ownership of intellectual property

rights to the MyGym trademark, trade dress, and fitness equipment.   Mr. Engle also points to6

Paragraph 13 of the License Agreement, in which MyGym LLC acknowledged that a breach

would leave Mr. Engle with “no remedy at law” and that Mr. Engle is entitled to injunctive relief. 

MyGym LLC counters that Mr. Engle materially breached the License Agreement when it

was executed, because, contrary to his representations, he did not have rights to the “MyGym”

mark or rights in a pending patent application on the effective date of the License Agreement. 

Consequently, according to MyGym LLC, Mr. Engle does not have the right to enforce against an

alleged subsequent breach by MyGym LLC.

“The law is well settled that a material breach by one party to a contract excuses further

performance by the nonbreaching party.  Also, a party seeking to enforce a contract must prove

performance of its own obligations under the contract.”  Eggett v. Wasatch Energy Corp., 94

P.3d 193, 199 (Utah 2004) (quoting Holbrook v. Master Prot. Corp., 883 P.2d 295, 301 (Utah Ct.
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App. 1994)).  See also Aquagen Int’l, Inc. v. Calrae Trust, 972 P.2d 411, 414 (Utah 1998)

(“performance cannot be compelled when the non-failing party to a contract fails to receive that

which has been bargained for”).  The question of whether a breach is material is one of fact. 

Coalville City v. Lundgren, 930 P.2d 1206, 1209 (Utah Ct. App. 1997).  

There is no question that, at the time the License Agreement was executed, Mr. Engle did

not own the rights described in the License Agreement and so he misrepresented the value of

what he brought to the bargaining table.  But it appears that none of the parties truly understood

the legal implications of the terms, and, further, Mr. Carlson and Mr. Karren did expect that

some future applications would be necessary.  Indeed, Mr. Carlson’s and Mr. Karren’s

expectations are demonstrated by the parties’ actions (and inactions) after the License Agreement

was executed.  

First, when the parties to the License Agreement amended it on February 1, 2005, they

did not change any of the recitals containing the misrepresentations which they now claim to be

material.  In fact, they specifically re-iterated the un-amended portions of the License Agreement,

including Recitals A and B (which contained the misrepresentations).  

Second, when Mr. Engle sent his May 2005 “intent to use” trademark registration

application to the United States Patent and Trademark Office, he did so with the full knowledge

and cooperation of MyGym LLC, who along with Mr. Engle retained the attorney to file the

application.  Moreover, that application lists Vince Engle as the owner.  

Third, after MyGym LLC received notice from Gym Consulting, Inc. in June 2005 about

a possible infringement lawsuit, MyGym LLC did not attempt to void the License Agreement



Even after the parties settled with Gym Consulting, Inc. on March 1, 2006, no inkling of7

MyGym LLC’s claim of failure of consideration arose until July 2006, in the letter from Kirton &

McConkie to Mr. Engle.  (See July 31, 2006 Letter from David Tingey, Esq. of Kirton &

McConkie, to MyGym LLC and its principals (Def.’s Ex. O).)
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based on a purported lack of value of what Mr. Engle provided at the company’s inception.   The7

same can be said about Mr. Engle’s August 2005 letter demanding payment of royalties.  

Fourth, the stated reason that MyGym LLC did not pay the royalties to Mr. Engle was that

they did not have the money to pay.  No mention was made, until litigation was on the horizon in

the summer and fall of 2006, of the value of the intellectual property licensed by Mr. Engle in

December 2004.  

Fifth, in August 2005, Mr. Carlson wrote a letter to Mr. Engle detailing Mr. Carlson’s

specific concerns about his and MyGym LLC’s relationship with Mr. Engle.  (See Aug. 24, 2005

Letter from Wayne Carlson to Vince Engle (Def.’s Ex. V).)  Nowhere in the letter does he raise

an issue regarding representations made when the License Agreement was executed on

December 1, 2004, much less the materiality of such representations.

For all of these reasons, the court finds, at this preliminary stage, that Mr. Engle did not

materially breach the License Agreement in the manner asserted by MyGym LLC.  Accordingly,

he may follow through on his breach of contract claim.  

It appears from the record that MyGym LLC has not satisfied its obligations to pay

royalties to Mr. Engle.  Further, there is no question that MyGym LLC is now contesting Mr.

Engle’s intellectual property rights in apparent disregard of language in ¶ 7.3 of the License

Agreement.  Finally, regardless of the efforts (financial or otherwise) made by other principals at

MyGym LLC, the language of the License Agreement contemplates that Mr. Engle alone reaps



MyGym LLC, Mr. Carlson, and Mr. Karren have not yet answered Mr. Engle’s8

Counterclaim and Third-Party Complaint.
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the benefit of those efforts when it comes to ownership of the MyGym intellectual property

rights.  

At this preliminary stage, Mr. Engle has established a likelihood of success on his claim

for breach of the License Agreement. 

b. Trademark Infringement and Unfair Competition

To establish likelihood of success on the merits of his trademark and unfair competition

claims, Mr. Engle must establish that the mark is valid and legally protected, that he owns it, that

MyGym LLC has used the trademark in commerce without his permission, and that there is

likelihood of confusion as to the source of the MyGym fitness equipment. 15 U.S.C. §§ 1114,

1125(a);  Universal Money Ctrs., Inc. v. AT&T Co., 22 F.3d 1527, 1529 (10th Cir. 1994). 

There is no dispute that the mark is federally registered in Mr. Engle’s name, and that

MyGym LLC has used (or intends to use) the mark even after Mr. Engle’s termination of the

License Agreement.  Still, even though the mark is registered (as of October 10, 2006), MyGym

LLC has possible defenses under 15 U.S.C. § 1115(b).  See also GTE Corp., 904 F.3d at 540 n.3

(citing 15 U.S.C. § 1065, the court stated that, with some exceptions, “a mark becomes

incontestable if continuously used for five consecutive years after registration, provided it does

not infringe valid rights acquired by common law usage before the date of publication of the

registered mark.”).  It is not clear whether MyGym LLC has raised (or is going to raise) specific

defenses under this statutory provision,  but certainly MyGym has raised questions about Mr.8

Engle’s ownership of the mark under the Lanham Act.  Also, certain issues arise regarding



If Mr. Engle’s state law claims require analysis of a different set of elements, the parties9

have not briefed the issue (they focus solely on federal trademark law) and so the court will not

consider it here.

17

the“likelihood of confusion” element.

“The key to proving trademark infringement is showing a likelihood of confusion as to

the source of the product or service.”  GTE Corp. v. Williams, 731 F.2d 676, 678 (10th Cir.

1984) (citing 15 U.S.C. § 1114); see also King of the Mountain Sports, Inc. v. Chrysler Corp.,

185 F.3d 1084, 1089 (10th Cir. 1999) (“Likelihood of confusion forms the gravamen for a

trademark infringement action.”) (citing 15 U.S.C. §§ 1114, 1125).  The same can be said for Mr.

Engle’s claims of trade dress infringement and unfair competition under the Lanham Act.  See

id.; 15 U.S.C. §§ 1114, 1125(a) (containing requirements of likelihood of confusion).  See also

Amoco Oil, Co. v. Rainbow Snow, 748 F.2d 556, 558 (10th Cir. 1984) (holding that

determinations of liability in trademark, trade dress, and unfair competition under Utah law are

made according to standards set forth in Lanham Act).  9

Mr. Engle notes that the Tenth Circuit has identified six factors, derived from the

Restatement of Torts § 729, that aid in determining whether a likelihood of confusion exists

(which is a question of fact).  Those factors are (1) the degree of similarity between the marks;

(2) the intent of the alleged infringer in adopting its mark; (3) evidence of actual confusion; (4)

the relation in use and the manner in marketing between the goods or services marketed by the

competing parties; (5) the degree of care likely to be exercised by purchasers; and (6) the strength

or weakness of the marks.  King of the Mountain, 185 F.3d at 1089-90.  This list is not

exhaustive, the factors are “interrelated,” and “no one factor is dispositive.”  Id.  But the factual

situation in King of the Mountain is different, so its factor-by-factor analysis is not easily
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transferred to the MyGym case.  For instance, the court in King of the Mountain was evaluating

two competing marks, not the same mark.  Moreover, it was assessing the response that a

consumer would have at the point of advertising to the allegedly similar marks.  So, rather than

apply the factors individually, Mr. Engle claims likelihood of confusion in two circumstances.  

First, he cites to actual confusion on the part of Bay Street.  But Bay Street is not

confused about the source of the product or service.  Rather, Bay Street is concerned (for

practical business reasons) about who is legally entitled to control the MyGym brand.  Moreover,

Bay Street is not a consumer of the MyGym fitness equipment in the manner contemplated by the

trademark infringement law.  See, e.g., Continental Plastic Containers v. Owens Brockway

Plastic Products, Inc., 141 F.3d 1073, 1080-81 (Fed. Cir. 1998) (noting that, to determine

likelihood of confusion, court must identify the relevant consumer base, and that inquiry centers

on “confusion of consumers in the market for the particular product at issue”).  Here there is no

evidence that a person buying the MyGym Fitness System through direct marketing or through a

retailer like Wal-Mart would be concerned with, much less confused by, the question of whether

the source of the product is Vince Engle or MyGym LLC.  

Second, Mr. Engle contends that use of the exact same mark in the same market is a

conclusive factor in finding likelihood of confusion.  See, e.g., S&R Corp. v. Jiffy Lube Int’l,

Inc., 968 F.2d 371, 375 (3d Cir. 1992) (“concurrent use [of exact same trademark] is highly likely

to cause consumer confusion about [the franchisee’s] affiliation with the franchise”); Burger

King Corp. v. Mason, 710 F.2d 1480, 1492 (11th Cir. 1983) (“Common sense compels the

conclusion that a strong risk of consumer confusion arises when a terminated franchisee

continues to use the former franchisor’s trademark’s.”).  But this case is different.  Mr. Engle and
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MyGym LLC are not competing.  They are not operating businesses simultaneously.  Rather, Mr.

Engle wants to substitute himself for MyGym LLC in the market.  Right now, there is no

situation that would cause the confusion identified in the above-cited cases because there is no

competition to be confused about.  This case is not as simple as Mr. Engle suggests.  Mr. Engle

was intimately involved in the formation of MyGym LLC.  He was involved in many decisions

that not only created income for the company but also created financial obligations.  He is not so

easily separated from the entity.  In other words, his relationship with MyGym LLC, Mr. Carlson,

and Mr. Karren is much more involved than the cases of, for example, a franchisor and

franchisee, or a straightforward licensor/licensee relationship.  For these reasons, it is not clear to

the court that a likelihood of consumer confusion is imminent.

Still, even if Mr. Engle were to establish a clear likelihood of success on the merits of his

trademark and unfair competition claims, he cannot establish irreparable harm. 

2. Irreparable Harm

Harm is irreparable when it cannot be measured and is not compensable with monetary

damages.  Dominion Video Satellite, Inc. v. Echostar Satellite Corporation, 356 F.3d 1263 (10th

Cir. 2004) (irreparable harm determinations consider factors such as “inability to calculate

damages, harm to goodwill, diminishment of competitive positions in marketplace . . . and lost

opportunities to distribute unique products”).  The injury must be “certain, great, actual and not

theoretical.”  Schrier, 427 F.3d at 1267 (internal citations omitted); see also Dominion Video,

356 F.3d at 1262 (irreparable injury “must be both certain and great, and . . . must not be merely

serious or substantial”).
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a. Breach of License Agreement Claim

Mr. Engle points to language in the License Agreement in which the parties stipulated

that 

if [MyGym LLC] breaches this Agreement . . ., [Engle] shall have no adequate

remedy at law.  Therefore, [MyGym LLC] expressly consents and agrees that

[Engle] may, in addition to any other available remedies, obtain an injunction

and/or temporary restraining order to terminate or prevent the continuation of any

existing default or violation, and to prevent the occurrence of any threatened

default or violation by Licensee of this License Agreement, and that such

injunction or order may be issued without the necessity of posting bond.

  

(Id. ¶ 13 (emphasis added).)  Such a provision does not settle the question of irreparable harm.

In Dominion Video Satellite, Inc. v. Echostar Satellite Corporation, 356 F.3d 1256 (10th

Cir. 2004), the Tenth Circuit addressed a situation in which the agreement at issue contained a

similar provision.  In that case, “[t]he Agreement state[d] that should either party breach the

agreement, money damages would be insufficient, the harm from the breach would be

irreparable, and the non-breaching party would have the right to obtain specific performance or

injunctive relief.”  Id. at 1259 (summarizing language of contract).  But based on the specific

circumstances of the case, the Tenth Circuit found that no irreparable harm had been established. 

The court noted that:

[w]hile courts have given weight to parties’ contractual statements regarding the

nature of harm and attendant remedies that will arise as a result of a breach of a

contract, they nonetheless characteristically hold that such statements alone are

insufficient to support a finding of irreparable harm and an award of injunctive

relief. . . . Instead, the courts also identify other factors which establish that the

harm is indeed irreparable.  

Id. at 1266 (internal citations omitted).  Clearly, the parties’ stipulation in Dominion Video

carried little, if any, weight in the Tenth Circuit’s analysis of whether irreparable harm existed.
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In the case here, the parties’ stipulation also does not carry much weight, because the

economic damages can be measured (indeed, Bay Street’s representative noted that sales could

be easily accounted for if only Bay Street knew which of the two parties it should deal with). 

Any profits from sales that MyGym LLC makes can be fully accounted for, as can overdue

royalty payments.  As for injury caused by MyGym LLC’s challenge to Mr. Engle’s intellectual

property rights, any purported irreparable harm is inextricably intertwined with irreparable harm

under the trademark and unfair competition claims, and that issue is addressed below.  

In short, on the basis of Mr. Engle’s contract claim alone, the court finds that he has not

established irreparable harm.

b. Trademark Infringement and Unfair Competition Claims

Typically, a finding of infringement creates a presumption of irreparable harm.  E.g., GTE

Corp., 731 F.2d at 678.  But that presumption is not a given.  “Despite the general

acknowledgment that irreparable harm often arises from the breach of [exclusive licensing

agreements], courts do not automatically, nor as a matter of course, reach this conclusion. 

Rather, they examine whether the harms alleged by the party seeking the preliminary injunction

are in fact irreparable, and sometimes conclude in the negative.”  Dominion Video Satellite, 356

F.3d at 1260.  See also Ebay Inc. v. Mercexchange, L.L.C., 126 S. Ct. 1837 (May 15, 2006)

(holding that injunctions under patent law should not be automatically granted upon finding of

infringement, that the presumption of injury should not result in categorical grant of relief, and

that courts must exercise discretion under traditional principles of equity).  Right to relief,

especially in the context of a request for disfavored injunctive relief, must be “clear and

unequivocal.”  Dominion Video Satellite, 356 F.3d at 1261 (quoting SCFC ILC, Inc. v. Visa
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USA, Inc., 936 F.2d 1096, 1098 (10th Cir. 1991)).  In this case, considering all of the

circumstances (including the parties’ business venture relationship and their pre-litigation focus

on quantifiable financial injuries) and given the high standards that apply here, the court finds

that Mr. Engle has not satisfied his burden to establish irreparable harm.

The court finds the case of Dialogo, LLC v. Santiago-Bauza, 425 F.3d 1 (1st Cir. 2005),

to be very persuasive.  In Dialogo, the First Circuit denied a motion for preliminary injunction in

a trademark infringement case filed under the Lanham Act.  The court described the situation as

“an ill-fated business arrangement” between an entity (DMSA) and an individual (Lillian

Santiago) who together formed Dialogo, LLC to publish a bilingual newspaper (El Dialogo) in

Massachusetts.  DMSA provided the initial capital.  Ms. Santiago brought the publication (which

she had been operating at a loss) to the venture.  Approximately eight months after the parties

formed their business venture, Ms. Santiago told DMSA that she was closing the business.  But

she continued to publish El Dialogo through her new entity, El Dialogo LLC.  DMSA sued,

alleging claims for trademark infringement, misappropriation of trade secrets, and breach of

contract.  DMSA also sought a preliminary injunction preventing Ms. Santiago from using the

title “El Dialogo,” disclosing proprietary information, and using the physical assets of Dialogo,

LLC.  The First Circuit found no irreparable harm, even for the trademark infringement claims:

Although there is law to the effect that irreparable injury is presumed in

infringement cases where the plaintiff shows a likelihood of success [citation

omitted], this case does not fit the mold.  Irreparable–or at least

unquantifiable–injury may be fairly likely where two business are vying for the

same customers  using the same trademark or two marks that can be confused

with one another.  There, every customer diverted to a defendant may be an

undetectable loss, even a permanent one, to the plaintiff.  Thus, a presumption of

irreparable injury makes some sense.



Mr. Engle also relies heavily on the unreported case of Tsunami Softgoods, Inc. v.10

Tsunami Int’l, Inc., Case No. 2:00CV738K (D. Utah Jan. 19, 2001), to support his position. 

Tsunami is distinguishable because there the court was not faced with the complications of

estranged business venture partners and a contestable trademark. 
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This case is quite different.  Here, from DMSA’s own version of the events,

Santiago is conducting the Dialogo, LLC business under her new company’s name

and DMSA is publishing no similar newspaper.  DMSA does not claim that

Santiago is running the business into the ground; the question is whether a share

of profits (if any), and ultimately the business itself, should be restored to

Dialogo, LLC.  The kind of irreparable injury that ordinarily underpins the

presumption is not present here; for all we can tell, everyone will be better off

with a continuation of the business by Santiago for the time being and a swift trial.

Dialogo, LLC v. Santiago-Bauza, 425 F.3d 1, 4 (1st Cir. 2005).  See also Kitty Walk Sys., Inc. v.

Midnight Pass Inc., 431 F. Supp. 2d 306, 309 (E.D.N.Y. 2006) (noting that district court denied

preliminary injunctive relief to owners of trademark and patent rights who sued business partner

after business venture deteriorated, because defendants distributed authentic products about

which there was no confusion).  

The case here also “does not fit the mold” of a typical trademark infringement or

licensing dispute.  Mr. Engle relies on the presumption of irreparable harm,  but the presumption10

is not properly invoked here for essentially the same reasons articulated in Dialogo.  And he has

no evidence to back up his conclusory statements that he will suffer the loss of goodwill, injury

to his reputation, loss of trade, and dilution of the MyGym mark.  For these reasons, the court

finds that Mr. Engle has not established that he will suffer irreparable injury if an injunction is

not granted.

3. Balance of the Harms and Public Interest

Regardless of how the court rules, both parties will suffer harm.  Granting an injunction

would prevent MyGym LLC from using its only valuable assets.  It is possible that MyGym LLC
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would go out of business in the interim (its only source of income would be denied), and a

substantial amount of money (and labor) would be lost by investors.  Moreover, Bay Street

(MyGym LLC’s exclusive distributor) will remain in limbo.  On the other hand, denying an

injunction will prevent the registered owner of the trademark from controlling his intellectual

property in the interim and will delay direct financial benefit from the sale of that property until

after a decision on the merits has been issued (assuming he succeeds on his claims).  

The public has an interest in preventing both types of harms.  So the “public interest”

factor does not weight in favor of either side.  

But the balance of harms weighs in favor of MyGym LLC.  There is evidence in the

record that MyGym LLC and its principals, including not only Mr. Engle but Mr. Carlson and

Mr. Karren, provided much labor and capital to develop value in MyGym LLC, particularly the

MyGym mark, related trade dress, and potential patent rights.  MyGym LLC’s sole purpose is to

further develop, market, and sell the MyGym products.  If Mr. Engle obtains the injunctive relief

he requests, he will essentially be getting everything he requests in his complaint but without a

full trial on the merits.  And MyGym LLC (and Mr. Carlson and Mr. Karren) will be left with

little, if anything (the court does not agree that this is a case of self-inflicted harm, as was alleged

in Tsunami).  This is particularly problematic because MyGym LLC has not had a full

opportunity to present its defenses to Mr. Engle’s trademark infringement and unfair competition

claims.  For these reasons, the court finds that Mr. Engle has not established that the balance of

harms weighs in favor of granting injunctive relief.

CONCLUSION

Mr. Engle has failed to meet the heavy burden applicable to preliminary injunctive relief.
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While Mr. Engle may ultimately prevail on some, or perhaps even all, of his claims, he has not

established irreparable harm.  Further, consideration of the balance of the parties’ potential harms

supports the conclusion that a preliminary injunction is inappropriate in this case.

ORDER

For the foregoing reasons, Mr. Engle’s Motion for Preliminary Injunction is DENIED,

and Mr. Engle’s Motion to Strike Portions of Declaration of Dale Karren is DENIED AS MOOT.

DATED this 6th day of December, 2006.

BY THE COURT:

TENA CAMPBELL

United States District Judge

















IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

JONES WALDO HOLBROOK &

McDONOUGH, a Utah professional law

corporation,

Plaintiff, ORDER DENYING MOTION TO

ENFORCE COURT’S FINAL

JUDGMENT 

vs.

DAVID G. CADE et al., Case No. 2:01-cv-00933

Defendants.

David Cade has requested this court to clarify the scope of its prior order disposing of this

case — or, as he puts it, to “enforce this court’s final judgment.”  But the standards Mr. Cade

asks the court to enforce appear nowhere in the judgment the court entered.  Mr. Cade claims the

court’s prior order barred any and all collection activity against him by the IRS for certain tax

years.  The issue before the court in this case, and the court’s order, was much more limited — it

resolved only various claimants’ priority to disbursements of certain funds deposited with the

court.  



BACKGROUND

 In the underlying case, Plaintiff Jones Waldo Holbrook & McDonough brought suit

seeking monetary damages, the foreclosure of an attorney lien against Mr. Cade, and declaratory

relief.  In its Amended Complaint, Jones Waldo named the United States as a defendant because

of the United States’ liens and levies against Mr. Cade.  In July 2001, to avoid becoming

involved in conflicting claims to the funds, Zions Bank deposited $1,750,000 in settlement funds

with the Third District Court in Utah.   In July 2002, the IRS removed the issue of the proper

disposition of this money to this court.  

The United States filed an Answer and Claim on April 17, 2002.  In it, the United States

made a claim against the $1,750,000 deposited in the registry of the court.  The United States

alleged federal tax liens had attached to the funds, based on unpaid individual income taxes, plus

statutory penalties and interest accruing against Mr. Cade, for the years 1990, 1991, 1992, 1993,

1995, 1996, 1997, 1998, and 1999. 

On December 20, 2002, the United States filed a motion for summary judgment against

Mr. Cade for all tax years contained in its claim — as of February 2003, Mr. Cade’s total tax

assessments were $791,867.97.  On March 24, 2003, the court issued an order which, among

other things, distributed $575,000 to the United States.  On April 15, 2003, the court issued its

memorandum decision.  After receiving no objections to this decision, on April 29, 2003, the

Court closed the case.  Mr. Cade appealed this court’s decision to the Tenth Circuit.  On June 9,

2004, the Tenth Circuit issued a mandate, affirming the judgment of this court.  

The IRS has continued to undertake collection efforts against Mr. Cade for tax years

1996, 1997, 1998, and 1999, as well as for more recent tax years.  Mr. Cade objects to these
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collection activities, claiming the court’s order completely resolved and settled all of the IRS’s

claims against Mr. Cade for the tax years of 1991, 1992, 1993, 1995, 1996, 1997, 1998, and

1999.  Mr. Cade also claims the doctrine of res judicata prohibits these collection activities

against him.  

DISCUSSION

Mr. Cade reads too much into the court’s prior decisions in this case and, in doing so,

ignores the limited nature of the court’s rulings.  In effect, Mr. Cade requests this court to extend

the effect of its rulings to cover issues the court never reached.  In this case, the court merely

resolved the claims regarding the priority and disbursement of the settlement funds deposited in

the registry of the court — the decision reached no further.    

The record reveals this limited nature of the issues before the court and the limited reach

of the court’s decision.  For instance, the government framed its claim as an entitlement to “the

funds in the registry of this Court in the amount of $702,823.49.”   The United States did not1

seek to adjudicate the underlying tax assessments against Mr. Cade or to obtain judgment against

him.  And the court’s order is limited to the claims before it.  The court started its opinion of

March 15, 2003, with a statement of the limited issues it reviewed: “This matter is currently

before the court on eight different motions related to the disbursement of a settlement fund

between Mr. David Cade, and Zion’s Bank.”   The court’s only role was to determine the2

priorities of various claimants to the funds — it never addressed any claims by the United States

against Mr. Cade personally.  



 Id. at 18 (emphasis added).3

 Id. at 15. 4

Mr. Cade relies on two lines in the court’s opinion to support his argument that the case

completely resolved the government’s claims against him.  First, Mr. Cade argues that the

statement, “this disbursement completely resolves the parties[’] claims against Mr. Cade for the

relevant claims discussed here,”  supports his argument that the IRS is barred from further3

collection activity regarding the tax years at issue.  But Mr. Cade seems to have missed the

highlighted language and, in doing so, has misconstrued the nature of the judgment.  The only

relevant claims the court discussed were those regarding the priority in distribution to the

deposited funds.  Only those issues, therefore, were resolved.  The court never addressed any

personal claims the IRS may have against Mr. Cade for those tax years, and never addressed Mr.

Cade’s remaining tax debt or the IRS’s ability to collect on it.    

Second, Mr. Cade argues that the statement, “[r]egarding the IRS, its claims too were

properly assessed, and they agreed to a large reduction [of] Mr. Cade’s outstanding debt,”  means4

the IRS agreed to dismiss all of Mr. Cade’s outstanding tax liabilities.  Considering that

settlement of Mr. Cade’s personal, total, tax liabilities was never argued before the court, Mr.

Cade’s reading is entirely implausible.  This $575,000 disbursement certainly represented a large

reduction of Mr. Cade’s outstanding tax debt.  And this statement means only that IRS agreed to

receive $575,000, as its portion of the $1,750,000 at issue, rather than the $702,823.49 it sought. 

It is not the same as saying the IRS is forever barred from attempting to collect against Mr. Cade

for the other debts he owed to the IRS for the tax years in question.  Even Mr. Cade understood

this to be the case.  He recognized, in affadavit testimony, “[e]ven though the IRS is taking a
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lesser amount than its claim, the unpaid amount of this asserted claim will still be a valid

assessment against Cade.”5

The court does not decide the preclusive effect of its decision because the current

procedural posture of this case does not fit the preclusion doctrine.  Under the doctrine of claim

preclusion (or res judicata), a final judgment on the merits of an action precludes the parties

from re-litigating issues that were, or could have been, raised in the prior action.   In federal6

litigation, the first court that hears the case does not decide the preclusive effect of its own

judgments.   Instead, subsequent courts decide what matters were settled by the first case.  7 8

Following this established federal practice, the court will not decide the preclusive effect of its

judgment, but will defer this determination to a judge in a later action. 

The court also does not evaluate the government’s claim of sovereign immunity, since

this order merely clarifies the scope of the proceeding.

CONCLUSION

The court will not accede to Mr. Cade’s request to expand the reach of this court’s prior

decision.  As the March 15, 2003, decision of this court was limited to the priority and

disbursement of  funds deposited in the registry of the court from the settlement between Mr. 



Cade and Zions Bank, the court DENIES Mr. Cade’s motion [#121].   

DATED this 6th day of December, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge











Brent O. Hatch (5715)     Robert Silver (admitted pro hac vice) 

Mark F. James (5295)     Edward Normand (admitted pro hac vice) 

HATCH, JAMES & DODGE, PC   BOIES, SCHILLER & FLEXNER LLP 

10 West Broadway, Suite 400    333 Main Street 

Salt Lake City, Utah  84101    Armonk, New York 10504 

Telephone: (801) 363-6363    Telephone: (914) 749-8200 

Facsimile:  (801) 363-6666    Facsimile:  (914) 749-8300 

 

Stuart H. Singer (admitted pro hac vice)  Stephen N. Zack (admitted pro hac vice) 

BOIES, SCHILLER & FLEXNER LLP  BOIES, SCHILLER & FLEXNER LLP 

401 East Las Olas Boulevard – Suite 1200  Bank of America Tower – Suite 2800 

Ft. Lauderdale, Florida 33301    100 Southeast Second Street 

Telephone:  (954) 356-0011    Miami, Florida  33131 

Facsimile:   (954) 356-0022    Telephone:  (305) 539-8400 

Facsimile:   (305) 539-1307 

Attorneys for The SCO Group, Inc. 

 

 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH 

 

 

THE SCO GROUP, INC. 

 

 Plaintiff/Counterclaim-Defendant, 

 

v. 

 

INTERNATIONAL BUSINESS  

MACHINES CORPORATION, 

 

 Defendant/Counterclaim-Plaintiff. 

 

 

ORDER GRANTING EX PARTE 

MOTION FOR LEAVE 

TO FILE OVERLENGTH REPLY 

MEMORANDUM 

 

 

Case No. 2:03CV0294DAK 

 

Honorable Dale A. Kimball 

Magistrate Judge Brooke C. Wells 

 

 

This matter comes before the Court on the Ex Parte Motion of Plaintiff/Counterclaim-

Defendant The SCO Group (“SCO”) for Leave to File Over-length Reply Memorandum in 

Further Support of SCO’s Motion for Relief for IBM’s Spoliation of Evidence (the “Reply 



Memorandum”).  The Court, having considered the matter, hereby determines that good cause 

and exceptional circumstances exist and hereby ORDERS that SCO be granted leave to file its 

over-length Reply Memorandum consisting of 23 pages, exclusive of face sheet, table of 

contents and authorities, appendixes and exhibits. 

DATED:  December 6
th

, 2006 

     BY THE COURT: 

 

 

     _____________________________ 

     Honorable Dale A. Kimball 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

DONALD L. ARCHULETA,

Plaintiff,

v.

CLINT FRIEL et al.,

Defendants.

ORDER

Case No. 2:04CV444 DAK

 

This matter is before the court on Plaintiff Donald L. Archuleta’s Motion to Dismiss with

Prejudice.  The court hereby GRANTS Plaintiff’s motion [docket # 38], and this case is now

closed. 

DATED this 6  day of December, 2006.th

 BY THE COURT:

                                                                             

DALE A. KIMBALL

United States District Judge



























IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA, 

Plaintiff,

vs.

MIGUEL VAZUEZ,      

Defendants.

 

:

:

:

:

:

:

:

ORDER TO CONTINUE JURY

TRIAL

Case No.2:05CR 915 PGC

Judge Paul G. Cassell 

This matter was set for a status hearings on August 8, 2006, September 20,

2006, and November 29, 2006. Miguel Vazquez is represented by Viviana Ramirez

and the United States is represented by Karin Fojtik. 

IT IS FURTHER ORDERED:  because of the parties need to further prepare

this matter, and based on the motion to continue filed in this matter, the time

between August 8, 2006, and the new status/change of plea date of 12/21/2006,  is

excluded from the calculation under the Speedy Trial Act in order to grant defense

counsel and the government sufficient time to prepare for trial and obtain the

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=2%3a05+Colum.+L.+Rev.+915


results of the psychological examination.  The Court finds that such a continuance

is required for effective preparation for trial taking into account the exercise of due

diligence.  The court further finds that this additional time outweighs the best

interest of the public and the defendant in a speedy trial pursuant to 18 U.S.C. §

3161(h)(8)(A).

DATED this 6th day of December, 2006.

BY THE COURT:

___________________________

Hon. Paul G. Cassell

U.S. DISTRICT COURT JUDGE   

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=18+USCA+s+3161%28h%29%288%29%28A%29
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=18+USCA+s+3161%28h%29%288%29%28A%29


IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

PROSPER, INC., a Utah corporation, 

Plaintiff, ORDER GRANTING EX PARTE MOTION

TO WITHDRAW AS COUNSEL FOR

PROSPER, INC.

vs.

INNOVATIVE SOFTWARE

TECHNOLOGIES, INC., a California

corporation,

Case No. 2:05-CV-00098 PGC

Defendant.

Before the court is Mary Anne Wood’s ex parte motion to withdraw as counsel for

Prosper, Inc. (#65).  The court GRANTS the motion (#65).  It is hereby ordered that Mary Anne

Wood and Margaret C. Tarkington are withdrawn as counsel of record in this matter, effective as

of the date of this Order.   

SO ORDERED.

  DATED this  6th day of December, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge



See 1 42 U.S.C.S. § 1983 (2006).

See 2 Carper v. Deland, 54 F.3d 613, 616 (10th Cir. 1995);
Bee v. Utah State Prison, 823 F.2d 397, 399 (10th Cir. 1987).

See 3 28 U.S.C.S. § 1915(e)(1) (2006); Carper, 54 F.3d at
617; Williams v. Meese, 926 F.2d 994, 996 (10th Cir. 1991).

4McCarthy v. Weinberg, 753 F.2d 836, 838 (10th Cir. 1985).

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

WILLIE C. MOORE,   )
  )

Plaintiff, ) Case No. 2:05-CV-229 DAK
)

v. ) District Judge Dale Kimball
)

CLINTON FRIEL et al.,  ) O R D E R

  )
Defendants. ) Magistrate Judge David Nuffer

_________________________________________________________________

Plaintiff, Willie C. Moore, filed a pro se prisoner civil

rights complaint.   Plaintiff now moves for appointed counsel.1

Plaintiff has no constitutional right to counsel.   However,2

the Court may in its discretion appoint counsel for indigent

inmates.   "The burden is upon the applicant to convince the3

court that there is sufficient merit to his claim to warrant the

appointment of counsel."   When deciding whether to appoint4

counsel, the district court should consider a variety of factors,

"including 'the merits of the litigant's claims, the nature of

the factual issues raised in the claims, the litigant's ability

to present his claims, and the complexity of the legal issues

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=42+USCA+s+1983
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=54+F.3d+613
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=823+F.2d+397
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+s+1915%28e%29%281%29
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=54+F.3d+617
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=54+F.3d+617
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=926+F.2d+994
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=753+F.2d+836


5Rucks v. Boergermann, 57 F.3d 978, 979 (10th Cir. 1995)
(quoting Williams, 926 F.2d at 996); accord McCarthy, 753 F.2d at
838-39.

2

raised by the claims.'"5

Considering the above factors, the Court concludes here that

although Plaintiff may have asserted a colorable claim, the

issues in this case are not complex and Plaintiff clearly is not

incapacitated or unable to adequately function in pursuing this

matter.  Thus, the Court denies for now Plaintiff's motions for

appointed counsel.

IT IS HEREBY ORDERED that Plaintiff's motion for appointed

counsel is denied; however, if, after the case is screened, it 

appears that counsel may be needed or of specific help, the Court

will ask an attorney to appear pro bono on Plaintiff's behalf. 

(See File Entry # 26.)

DATED this 6th day of December, 2006.

BY THE COURT:

____________________________________
DAVID NUFFER
United States Magistrate Judge

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=57+F.3d+978
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=753+F.2d+838
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=753+F.2d+838


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

SANTA BARBARA BANK & TRUST et

al.,

Plaintiffs,

v.

INNOVATIVE MEDICAL GROUP, 

Defendant.

ORDER

Case No. 2:05CV302 DAK

On August 29, 2005, Plaintiffs filed a Motion for Partial Summary Judgment.  On

November 10, 2005, the court signed an Order granting the parties’ stipulated motion for an

open-ended extension of time to respond to the motion while the parties discussed settlement.  

On January 20, 2006, the court issued an Order stating that for administrative purposes, the court

would deny the motion without prejudice to renew or refile the motion at a later date.   On

September 13, 2006, Plaintiffs renewed their motion.   After Defendant’s time for responding to

the motion  had expired, Plaintiffs filed a request to submit for a decision on October 25, 2006. 

To date, Defendant has still not responded and has not requested an extension of time to respond. 

Accordingly, the court hereby GRANTS Plaintiffs’ Motion for Summary Judgment, in

which Plaintiffs claim they are entitled to $86,795.28, plus attorneys’ fees, costs, and post-

judgment interest.  The Clerk of the Court is directed to enter Judgment for Plaintiffs. 

 DATED this 6  day of December, 2006.th

BY THE COURT:

                                                                             
DALE A. KIMBALL
United States District Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

RICHARD A. SMITH,

Plaintiff, ORDER GRANTING MOTION TO
EXCLUDE TESTIMONY OF
TOFFER AND DICKAMORE

vs.

UNITED STATES OF AMERICA, Case No. 2:05-CV-418 TS

Defendant.

This matter came before the Court at the final pretrial conference for hearing on the

United States’ Motion to Exclude Testimony of Marvin Toffer and Paul Dickamore.

Counsel for Plaintiff represented that he preferred addressing the Motion at the final pretrial

conference rather than filing a written response.  The Court being fully advised, it is

therefore

ORDERED that United States’ Motion to Exclude Testimony of Marvin Toffer and

Paul Dickamore (Docket No. 75) is GRANTED and the testimony of said witnesses shall



2

 be excluded at trial unless they are made available for deposition within the time that

counsel for the United States is in Utah, during the week of December 4, 2006. 

DATED  December 5, 2006.

BY THE COURT:

___________________________________
TED STEWART
United States District Judge



 

Tracy H. Fowler (1106) 

Angela Stander (9623) 

SNELL & WILMER L.L.P. 

15 West South Temple, Suite 1200 

Gateway Tower West 

Salt Lake City, Utah  84101-1004 

Telephone:  (801) 257-1900 

Facsimile:  (801) 257-1800 

 

William H. Shreve (Admitted Pro Hac Vice) 

John B. Sganga, Jr. (Admitted Pro Hac Vice) 

John F. Heal (Admitted Pro Hac Vice) 

Sheila N. Swaroop (Admitted Pro Hac Vice) 

KNOBBE MARTENS OLSON  

& BEAR L.L.P. 

2040 Main Street 14
th

 Floor 

Irvine, California 92614 

Telephone: (949) 760-0404 

Facsimile: (949) 760-9502 

Attorneys for Defendant and Counterclaimant 

Yamaha Motor Corporation USA  

 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

BOSS INDUSTRIES, INC., 

 

Plaintiff, 

vs. 

 

YAMAHA MOTOR CORPORATION USA 

Defendant 

YAMAHA MOTOR CORPORATION USA 

 

Counterclaimant 

 

vs. 

 

BOSS INDUSTRIES, INC. and JAMES 

ATHERLEY,  

 

Counterclaim Defendants 

 

 

[PROPOSED] ORDER GRANTING EX 

PARTE MOTION FOR LEAVE TO FILE 

OVERLENGTH COMBINED (1) 

OPPOSITION OF YAMAHA MOTOR 

CORPORATION USA TO BOSS 

INDUSTRIES, INC.’S MOTION FOR 

CLAIM CONSTRUCTION, AND (2) 

MEMORANDUM IN SUPPORT OF 

YAMAHA’S MOTION FOR CLAIM 

CONSTRUCTION 

 

Case No. 2:05CV00422 DAK 

 

U.S. District Judge Dale A. Kimball 

 

Magistrate Judge Samuel Alba 

STANDEA\SLC\422493. 1  



 

Having reviewed Defendant and Counterclaimant Yamaha Motor Corporation USA’s ex 

parte motion for leave to file overlength COMBINED (1) OPPOSITION OF YAMAHA 

MOTOR CORPORATION USA TO BOSS INDUSTRIES, INC.’S MOTION FOR CLAIM 

CONSTRUCTION, AND (2) MEMORANDUM IN SUPPORT OF YAMAHA’S MOTION 

FOR CLAIM CONSTRUCTION, and for good cause appearing, 

 IT IS HEREBY ORDERED that Yamaha’s ex parte request for leave to file overlength 

brief totaling 40 pages is GRANTED. 

DATED this 6
th

 day of December, 2006. 

 
BY THE COURT: 

 
 
 

         
Honorable Dale A. Kimball 
United State District Court Judge 

  
STANDEA\SLC\422493.1  
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IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION  

 

 

TURNER GAS COMPANY, a Nevada 

corporation, 

Plaintiff and Counterclaim Defendant, 

v. 

MARK A. HARRIS, an individual, 

SERVICES GROUP, INC.; KAMPS 

COMPANY, et al., 

Defendants and Counterclaimants. 

 

ORDER GRANTING PLAINTIFF’S 

MOTION TO AMEND 

 

 

Civil No. 2:05 cv 441 TC 

Judge Tena Campbell 

Magistrate Judge Brooke C. Wells 

 

 

Before the court is Plaintiff Turner Gas’ motion to amend/correct complaint.
1
  Turner 

seeks to “add two new defendants and two new causes of action.”
2
  As stated in the Federal 

Rules, leave to amend “shall be freely given when justice so requires.”
3
  The relevant factors 

courts typically consider when deciding a motion for leave to amend include: “whether the 

amendment will result in undue prejudice, whether the request was unduly and inextricably 

delayed, was offered in good faith, or that the party had had sufficient opportunity to state a 

claim and failed.”
4
  Here, the court finds that Defendants are not unduly prejudiced.  The court 

further finds that any delay was justified because of the recent discovery of information that led 

to the amended claims.  And finally, the court finds that the amendment is offered in good faith.  

Accordingly, the court GRANTS Plaintiff’s motion to amend/correct complaint.  

                                                 
1
 Docket no. 116. 

2
 Mem. in Supp. p. 1. 

3
 Fed. R. Civ. P. 15(a). 

http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=FRCP+P.+15%28a%29


 

The last day to amend pleadings or add parties was September 1, 2005 pursuant to the 

amended scheduling order dated January 11, 2006.
5
  Plaintiff now seeks to amend or correct the 

complaint by adding two new defendants and two new causes of action.  Turner argues that the 

amendment is justified because of the recent discovery of new evidence that supports the 

amendment.  The new evidence-including some documents produced on September 14, 2006-

was produced after this court denied Defendants’ motion to quash subpoenas and granted 

Turner’s motion to compel.  In fact, according to Turner, some of the events that underlie the 

new claims did not even occur by the deadline to amend pleadings or add parties, September 1, 

2005.
6
  Thus, it would have been impossible to include the newly discovered information in an 

amendment before the deadline. 

Turner next argues that Defendants will not be unduly prejudiced because trial is set for 

January 2008 and the discovery deadline is March 31, 2007, approximately four months away.  

Moreover, “Turner’s new claims arise from the same or similar subject matter and are 

substantially factually related to the facts supporting the existing claims.”
7
  

Finally, Turner argues that the recent events which give rise to its new claims could be 

brought in a separate civil action before this court.  Doing this, however, would waste not only 

the parties’ resources but also the court’s resources.  Therefore, an amendment is proper to 

“maximize judicial economy and [to] minimize expense to the parties.”
8

 

 

                                                                                                                                                             
4
 State Distributors, Inc. v. Glenmore Distilleries Co., 738 F.2d 405, 416 (10th Cir. 1984). 

5
 Docket no. 31.  Another amended scheduling order was entered in October 2006, but it did not modify 

the date to amend pleadings or add parties. 
6
 See Reply p. 3 fn. 2. 

7
 Id. p. 4. 
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In opposition Defendants offer two primary arguments.  First, Turner’s motion is 

untimely.
9
  As noted by Defendants, “it is well settled in this circuit that untimeliness alone is a 

sufficient reason to deny leave to amend.”
10

   

Second, Defendants argue that they would be unduly prejudiced by allowing the 

amendment.  According to Defendants, there is prejudice here because “’the amended claims 

arise out of subject matter different form what was set forth in the complaint and [there are] 

significant new factual issues.’”
11

  

I.  The Court Finds Plaintiff’s Motion to be Timely 

 “The courts of appeal are not in agreement regarding the showing necessary to establish 

‘undue’ delay.”
12

  But, the Tenth Circuit “focuses primarily on the reasons for the delay.”
13

  

Denial of leave to amend is proper when the moving party lacks an adequate explanation for the 

delay.
14

  In essence, “courts may deny leave for untimeliness or undue delay without a showing 

of prejudice to the opposing party.”
15

   

 Here, the amendment is based on evidence that was obtained during the discovery 

process.  Some of it came following this court’s prior orders denying a motion to quash and 

granting a motion to compel.  “There is no undue delay in seeking leave to amend if plaintiffs 

acquire knowledge of the facts behind the new claim only through recent discovery and after 

                                                                                                                                                             
8
 Id. p. 5. 

9
 See op p. 2. 

10
 Frank v. U.S. West, Inc., 3 F.3d 1357, 1365 (10th Cir. 1993). 

11
 Op. p. 3 (quoting Minter v. Prime Equipment Co., 451 F.3d 1196, 1207 (10th Cir. 2006)). 

12
 Minter 451 F.3d at 1205. 

13
 Id. at 1206. 

14
 See Frank, 3 F.3d at 1365-66; Minter 451 F.3d at 1206; see also Durham v. Xerox Corp., 18 F.3d 836, 

840 (10th Cir. 1994) (“[U]nexplained delay alone justifies the district court’s discretionary decision.”). 
15

 Deghand v. Wal-Mart Store, Inc., 904 F.Supp. 1218, 1221 (D.Kan. 1995). 

 3

http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=3+F.3d+1357
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=451+F.3d+1196
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=451+F.3d+1205
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=3+F.3d+1365
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=451+F.3d+1206
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=18+F.3d+836
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=18+F.3d+836
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=904+F.Supp.+1218


 

conducting a reasonable investigation of that information.”
16

  As such, the court finds that there 

was no undue delay in this case. 

II. The Court Finds There is no Undue Prejudice   

Leave to amend “shall be freely given when justice so requires.”
17

  But, the liberality in 

granting leave to amend is altered when the amendment would cause an opposing party undue 

prejudice.
18

  Prejudice “’means undue difficulty in prosecuting or defending a lawsuit as a result 

of a change of tactics or theories on the part of the other party.’”
19

  “The burden of showing 

prejudice rests with the party opposing the amendment.”
20

  The Tenth Circuit has stated “There 

is invariably some practical prejudice resulting from an amendment, but this is not the test for 

refusal of an amendment.”
21

  Instead, “leave to amend is not denied unless the amendment would 

work an injustice to the defendants.”
22

  Finally, “[a] change in theory alone is not an adequate 

ground for denying an amendment, unless it also causes prejudice to the defendants.”
23

  

Here, the trial date is not until 2008 and discovery does not end until March 2007.  So, 

there is adequate time for Defendants to conduct discovery on Plaintiff’s new theories.  

Moreover, Plaintiff’s new theories are based on the same facts and circumstances that underlie 

the other claims in their current complaint.  Thus, the court finds there is no prejudice to 

Defendants notwithstanding the addition of new theories of liability. 

                                                 
16

 Koch v. Koch Industries, 127 F.R.D. 206, 211 (D.Kan. 1989); see also Island Creek Coal Co. v. Lake 

Shore, Inc., 832 F.2d 274, 279 (4th Cir. 1987); Deghand, 904 F.Supp. at 1221. 
17

 Fed. R. Civ. P. 15(a). 
18

 See DCD Programs, Ltd. v. Leighton, 833 F.2d 183, 186 (9th Cir. 1987); Koch, 127 F.R.D. 209. 
19

 Federal Depositi Ins. Corp. v. Berr, 643 F.Supp. 357, 369 (D.Kan. 1986) (quoating Deakyne v. 

Commisioners of Lewes, 416 F.2d 290, 300 (3rd Cir. 1969)). 
20

 Koch, 127 F.R.D. at 210. 
21

 Patton v. Guyer, 443 F.2d 79, 86 (10th Cir. 1971). 
22

 Koch, 127 F.R.D. 209.   
23

 Id. at 210. 
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Next, the court further finds that the addition of the proposed defendants would not 

prejudice the existing Defendants.  One of the new proposed defendants is the surviving entity of 

a merger between two existing defendants.
24

  Therefore, it should not come as any surprise that 

the new entity must still defend claims made against its predecessor in interest.    

 Finally, the court finds that based on the record before it, the motion to amend is offered 

in good faith and it is not futile.   

 Accordingly, Plaintiff’s motion to amend/correct complaint is GRANTED.     

 

 

DATED this 6th day of December, 2006. 

 

 

  

Brooke C. Wells 

United States Magistrate Judge 

                                                 
24

 See Mem. in Supp p. 4. 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

WINSTON B. CHRISTIANSEN and

JUDITH M. CHRISTIANSEN,

Plaintiffs,

v.

BACTERIN INTERNATIONAL, INC., a

Nevada corporation; BACTERIN, INC., a

Montana corporation; GUY COOK, an

individual; and MITCHELL T.

GODFREY, an individual,

Defendants.

STIPULATED AMENDED

SCHEDULING ORDER 

Case No. 2:05CV00486 TC

Judge Tena Campbell

Magistrate Judge Paul M. Warner

Plaintiffs Winston B. Christiansen and Judith M. Christiansen (“Christiansens”) and

Defendants Bacterin International, Inc., Guy S. Cook and Mitchell T. Godfrey (collectively,

“Bacterin”) have stipulated and agreed that the Scheduling Order in this matter may be modified

only as set forth below.   Because the parties have been diligently conducting discovery but

require the following modifications to be able to adequately prepare the case for trial, the court

finds good cause to amend the scheduling order.  Accordingly, the court ORDERS that the

scheduling order be modified as follows:

1. All fact discovery in this matter shall be completed on or before January 31, 2007.

2. Affirmative expert disclosures shall be made on or before January 31, 2007.

3. Rebuttal expert disclosures shall be made on or before February 16, 2007.

4. All expert discovery shall be completed on or before March 23, 2007.



5. All dispositive motions shall be filed on or before March 30, 2007.

All other dates in the scheduling order shall remain the same.

DATED this 6th day of December, 2006.

BY THE COURT:

                                                             

Paul M. Warner

United States Magistrate Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

MARTIN ROBINSON aka   )
ENOCH HANKERSON,      )

  )
Plaintiff, ) Case No. 2:05-CV-574 TC

)
v. ) District Judge Tena Campbell

)
CLINT KEISEL et al.,  ) O R D E R 

)
Defendants. ) Magistrate Judge David Nuffer

_________________________________________________________________

Plaintiff, Martin Robinson, formerly an inmate at Utah State

Prison, moves the Court to recognize his alias of Enoch Hankerson

and to waive his remaining payments toward his filing fee.  When

Plaintiff made the latter motion, he had left prison and was

"struggling to recover/find work."  More recently, though,

Plaintiff notified the Court that he is imprisoned again, this

time at Salt Lake County Jail.  He has submitted no documentation

about the status of his current inmate account.

IT IS HEREBY ORDERED that Plaintiff's motion that the Court

recognize his alias of "Enoch Hankerson" is granted.  (See File

Entry # 19.)

IT IS FURTHER ORDERED that Plaintiff's motion for waiver of

his remaining filing fee is denied.  (See File Entry # 21.) 

Plaintiff has provided no documentation to support this motion.

And, anyway, according to the attached consent-to-collection-of-

fees form, Plaintiff must pay toward his filing fee only when his

account balance reaches ten dollars in a particular month.



2

Because Plaintiff has now moved to the Salt Lake County

Jail, IT IS FINALLY ORDERED that, within thirty days of this

Order, Plaintiff must sign, then copy, the attached consent-to-

collection-of-fees form.  He must give the original to the jail

inmate accounting office and send the copy to the Court.  If

Plaintiff does not comply, his case will be dismissed.

DATED this 6th day of December, 2006.

BY THE COURT:

______________________________
DAVID NUFFER
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

CONSENT TO COLLECTION OF FEES FROM INMATE TRUST ACCOUNT

I, Martin Robinson aka Enoch Hankerson (Case No. 2:05-CV-574
TC), understand that even when the Court grants my application to
proceed in forma pauperis and files my complaint, I must still
eventually pay the entire filing fee of $250.00.  I understand
that I must pay the complete filing fee even if my complaint is
dismissed.

I further consent for the appropriate institutional
officials to collect from my account on a continuing basis each
month, an amount equal to 20% of each month's income.  Each time
the amount in the account reaches $10, the Trust Officer shall
forward the interim payment to the Clerk's Office, U.S. District
Court for the District of Utah, 350 South Main, #150, Salt Lake
City, UT  84101, until such time as the $250.00 filing fee is
paid in full.

By executing this document, I also authorize collection on a
continuing basis of any additional fees, costs, and sanctions
imposed by the District Court.

_____________________________
Signature of Inmate
Martin Robinson aka Enoch Hankerson



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

R. MICHAEL ANDERSON and

ROBERT H. ANDERSON,

Plaintiffs,

vs.

MARC S. JENSON, WILSHIRE

INVESTMENTS, LLC, DAVID G.

TURCOTTE, BRENT B. WOODSON and

THE SPRINGS OF ST. MORITZ

RESORT, L.C.,

Defendants. 

ORDER

Case No.  2:05CV720 DAK

This matter is before the court on (1) Plaintiffs’ Ex Parte Motion for Extension of Time

for the Filing of Plaintiffs’ Amended Complaint, (2) Defendant Turcotte’s (“Turcotte”) Motion to

Dismiss and for Attorney’s Fees, and (3) Defendant Wilshire Investments, LLC’s (“Wilshire”)

Motion to Dismiss.

On July 7, 2006, the court dismissed Defendant Turcotte from this action without

prejudice and granted Plaintiffs leave to amend their Complaint by no later than September 7,

2006.  On September 7, 2006, Plaintiffs moved for an indefinite extension of time to file their

Amended Complaint.  On September 18, 2006,  Turcotte objected to the motion for an indefinite

extension of time and also asked to be dismissed with prejudice from this action.  On September

25, 2006, Plaintiffs belatedly filed their Amended Complaint.  
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In light of Plaintiffs’ having filed their Amended Complaint, the motion for an indefinite

extension of time is moot.  Defendant Turcotte’s motion to dismiss and for attorney’s fees is

denied, as it appears that the motion was based entirely on Plaintiffs’ request for an indefinite

delay in filing the Amended Complaint, and the Amended Complaint has now been filed. 

Regarding Defendant Wilshire’s Motion to Dismiss, Wilshire is correct in asserting that

Plaintiffs improperly amended their Complaint as to allegations and parties other than Turcotte

without seeking approval by the court or the opposing parties.   The hearing held by the court on

July 7, 2006 pertained only to Mr. Turcotte, and, logically, the court granted leave to file an

Amended Complaint only as to Mr. Turcotte.  The court did not grant leave to file an Amended

Complaint as to other parties. 

Accordingly, to the extent the Amended Complaint differs from the Original Complaint as

to allegations and parties other than Turcotte, those allegations and/or causes of action are

stricken.  If Plaintiffs seek to amend their previous  allegations and/or causes of action or to add

additional parties, they must seek leave of court before doing so. 

Accordingly, for good cause appearing, Plaintiffs’ Ex Parte Motion for Extension of Time

for Filing of Amended Complaint [docket # 21] is MOOT, Defendant Turcotte’s Motion to

Dismiss and for Fees [docket # 24] is DENIED; Defendant Wilshire Investments’ Motion to

Dismiss Amended Complaint [docket # 27] is GRANTED to the extent that any changes in the

Amended Complaint pertaining to parties other than Turcotte are STRICKEN from the
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Amended Complaint.  

DATED this 6  day of December, 2006.th

BY THE COURT:

                                                                             

DALE A. KIMBALL

United States District Judge



IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

EQUAL EMPLOYMENT OPPORTUNITY

COMMISSION,

Plaintiff, ORDER GRANTING IN PART AND

DENYING IN PART PLAINTIFF’S MOTION 

FOR EXTENSION OF TIME 

                            v.

CONVERGYS CORPORATION, Case No. 2:05-cv-00814

Defendant.

Before the court is the Equal Employment Opportunity Commission’s motion for

extension of time to complete discovery (#48).  For good cause appearing, the court GRANTS in

part and DENIES in part the EEOC’s motion to extend (#48).  The parties will have until April

30, 2007, to complete discovery in this matter.  Dispositive motions are due on May 16, 2007.  

SO ORDERED.

DATED this 6th day of December, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge











Although Ms. Amundsen named the Utah County Sheriff’s Office as a defendant, the parties agree that
1

Utah County itself, rather than the Utah County Sheriff’s Office, should be considered the proper defendant.

IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

SHERRY AMUNDSEN,

                                          Plaintiff, ORDER & MEMORANDUM DECISION

vs.

KRISTIN JONES, UTAH COUNTY
SHERIFF’S OFFICE,

Case No. 2:05 CV 939

                                           Defendants.

Plaintiff Sherry Amundsen filed this lawsuit under 42 U.S.C. § 1983, alleging that

Defendants Kristin Jones, a deputy of the Utah County Sheriff’s Office, and the Utah County

Sheriff’s Office  violated Ms. Amundsen’s constitutional rights after her vehicle was stopped and1

she was subjected to field sobriety tests, an arrest on suspicion of driving under the influence,

and additional toxicology testing post-arrest.  On September 29, 2006, the court signed an Order

& Memorandum Decision granting Defendant Utah County summary judgment on all claims and

also granting Deputy Jones summary judgment on Ms. Amundsen’s claim that she was

wrongfully arrested.  (See Order & Memorandum Decision (dkt. #24).)  But the court declined to

grant Deputy Jones summary judgment on Ms. Amundsen’s allegations that Deputy Jones

impermissibly expanded the scope of the traffic stop by performing field sobriety tests and her

general allegation that the post-arrest testing was impermissible.
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Now pending before the court are several motions filed after the entry of the Order &

Memorandum Decision signed on September 29, 2006.  Specifically, Defendants filed a Rule 59

Motion to Alter or Amend Order and Judgment, arguing that the court’s order took an overly

broad view of Ms. Amundsen’s complaint and misapplied the qualified immunity standard. 

Defendants also request that the court strike a transcript of a Department of Motor Vehicles

hearing that was submitted by Ms. Amundsen as part of her opposition to Defendants’ motion for

summary judgment.  Ms. Amundsen, for her part, has requested leave to file an amended

complaint.  According to Ms. Amundsen, the amended complaint does not raise new claims, but

merely spells out in more detail claims already present in the complaint now governing this case. 

Finally, Defendants have moved to vacate the trial setting and to strike the final pretrial

conference currently scheduled for December 13, 2006.  In support of that motion, Defendants

note that several motions are currently pending and that the manner in which those motions are

resolved could affect the parties’ ability to proceed to trial.

A. Motion to Alter or Amend

A motion for rule 59(e) relief “should be granted only to correct manifest errors of law or

to present newly discovered evidence.”  Adams v. Reliance Standard Life Ins. Co., 225 F.3d

1179, 1186 n.5 (10th Cir. 2000) (internal quotation omitted).  Defendants do not contend that

newly discovered evidence compels relief from the court’s previous order.  Rather, Defendants

argue that an alteration or amendment of the previous order is warranted because the court

committed manifest legal error.

Defendants motion to amend is largely based on Defendants’ belief that the court’s

September 29, 2006 order read Ms. Amundsen’s complaint too broadly and addressed claims not

specifically raised by Ms. Amundsen.  The court’s previous order discussed the scope of Ms.



In their motion to alter or amend, Defendants argue that Ms. Amundsen’s claim concerning the post-arrest
2

testing must fail because she consented to the testing.  This argument was not offered during the initial briefing of

Defendants’ motion for summary judgment and, as the record now stands, granting Defendants summary judgment

on that claim would be inappropriate. 
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Amundsen’s claims in some detail, concluding that those claims encompassed challenges to

Deputy Jones’s use of field sobriety tests as well as the post-arrest testing.  (See id. at 12-13 & 17

n.3.)  The arguments raised by Defendants in their motion to alter or amend concerning the scope

of Ms. Amundsen’s claims amount to nothing more than a disagreement with the court’s ruling. 

Similarly, in challenging the appropriateness of the court’s qualified immunity analysis,

Defendants do not raise any argument that meaningfully varies from that supplied in advance of

the court’s previous ruling.  As with Defendants’ arguments concerning the scope of Ms.

Amundsen’s claims, Defendants’ position with respect to the court’s qualified immunity analysis

amounts to simple disagreement with the court’s ruling on that issue.  The court has considered

the arguments raised by Defendants, but declines to alter or amend the previous order.2

B. Motion to Strike

Defendants filed a motion to strike a transcript from a DMV hearing that Ms. Amundsen

submitted in support of her opposition to Defendants’ motion for summary judgment. 

Defendants’ motion to strike was filed over two weeks following the date that the court ruled on

Defendants’ motion for summary judgment.  See Noblett v. Gen. Elec. Credit Corp., 400 F.2d

442, 445 (10th Cir. 1968) (“An affidavit that does not measure up to the standards of Rule 56(e) 

is subject to a motion to strike; and formal defects are waived in the absence of a motion or other

objection.”).  In Defendants’ reply to Ms. Amundsen’s opposition to Defendants’ summary

judgment motion, Defendants referenced the hearing in question but did not challenge the

admissibility of the hearing transcript.  (See Reply Memo. in Supp. of Defs.’ Mot. for Summ J. 6

(dkt. #20).)  



In her memorandum supporting her motion to amend, Ms. Amundsen herself indicates that an amendment
3

is not necessary, stating that the “Court has had [sic] pointed to various references in Plaintiff’s pleadings which

seem to obviate the need to amend her complaint.”  (Memo of Law in Supp. of Plf.’s Mot. to Amend Her Compl. 3

(dkt. #32).)
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In any event, the court did not rely upon the contents of the hearing transcript in its order

regarding Defendants’ motion for summary judgment, but rather relied only upon the deposition

transcripts and affidavits provided by counsel.  Accordingly, even if the transcript was

inadmissible, its presence in the record was harmless.  Defendants’ motion to strike the transcript

is moot.  

C. Motion to Amend

Ms. Amundsen requests permission to amend her complaint.  According to Ms.

Amundsen, the requested amendment does not add any additional claims, but merely “sharpen[s]

up her theories of recovery.”  (Memo. of Law in Supp. of Plf.’s Mot. to Amend Her Compl. 3

(dkt. #32).)  Defendants counter that the time for filing amended pleadings has passed and that

Ms. Amundsen’s motion must be denied.  

Ms. Amundsen’s motion is, indeed, untimely.  The deadline for filing amended pleadings

passed approximately seven months ago.  Ms. Amundsen’s desire to simply submit a more clear,

or “sharper,” complaint, is not a sufficient reason to allow an amendment at such a late date.   As3

stated by the Tenth Circuit:

Untimeliness in itself can be a sufficient reason to deny leave to amend,
particularly when the movant provides no adequate explanation for the delay. 
“Where the party seeking the amendment knows or should have known of the
facts upon which the proposed amendment is based but fails to include them in
the original complaint, the motion to amend is subject to denial.’”

Panis v. Mission Hills Bank, N.A., 60 F.3d 1486, 1495 (10th Cir. 1995) (internal citation

omitted) (quoting State Distributors, Inc. v. Glenmore Distilleries Co., 738 F.2d 405, 416 (10th

Cir. 1984)).  Accordingly, Ms. Amundsen’s motion to amend is denied.
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D. Motion to Vacate Trial Setting

In large part, Defendants’ motion to vacate the current trial setting was premised on the

uncertainty surrounding the motions just discussed.  Defendants also raise concerns about the

propriety of continuing toward trial without the opportunity to reopen discovery to more fully

investigate Ms. Amundsen’s allegations concerning the permissibility of the field sobriety tests

and post-arrest testing.  And Defendants also indicate that, in the absence of an alteration or

amendment of the court’s previous order, they may pursue an interlocutory appeal.

Defendants do not specifically identify why additional discovery is warranted, and

instead simply reassert their position that Ms. Amundsen never sufficiently pleaded claims

relating to the scope of the traffic stop or post-arrest testing.  As the record now stands, there is

not sufficient reason to vacate the trial setting and Defendants’ motion is therefore denied. 

Should Defendants decide to pursue an interlocutory appeal or file a specific request for the re-

opening of discovery, the court would entertain a motion to vacate the trial setting at that time.

Conclusion

For the foregoing reasons, Defendants’ Rule 59 Motion to Alter or Amend Order and

Judgment (dkt. #26) is DENIED.  Defendants’ Motion to Strike Transcript (dkt. #28) is DENIED

as moot.  Plaintiff’s Motion to Amend Her Complaint (dkt. #31) is DENIED.  Defendants’

Motion to Vacate Trial Setting (dkt. #42-1) is DENIED.

 

     SO ORDERED this 6th day of December, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff, ORDER

vs.

GERARDO AYASE-OSUNA, et al., Case No. 2:06-CR-6 TC

Defendants.

In this criminal conspiracy case, the deadline for filing motions to suppress is now

passed.  The court HEREBY SETS a STATUS CONFERENCE for Tuesday, January 9, 2007,

at 1:30 p.m. to discuss the need for a James hearing and to set a trial date.  All counsel for

remaining defendants are required to attend.  If you are not able to attend, please have one of

your co-counsel appear on your and your client’s behalf.

SO ORDERED this 6th day of December, 2006.

BY THE COURT:

TENA CAMPBELL

United States District Judge

































______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

______________________________________________________________________________

                                                                            

UNITED STATES OF AMERICA,                   : 

                                                                            

Plaintiff,                          :               Case No.  2:06CR-00571DAK               

                                                                                                                                         

-vs-                                              :                                                                               

                                        ORDER                                                   

                                                                            :               

CHARLES E. HOPE, et al                                       

                                                                            :

Defendant.                        

______________________________________________________________________________

Based on a Motion to Suppress Evidence and Statements filed by defendants and good

cause appearing,

IT IS HEREBY ORDERED:

1.  The motion to suppress set in this case for December 6, 2007, is continued without

date pending resolution of the issues raised in the Motion to Suppress. 

2.  In order to provide adequate preparation time, the opportunity for the taking of

evidence and briefing and to promote continuity of counsel, pursuant to 18 U.S.C. 3161(h)(1)(F),

the Court finds that the ends of justice served by a continuance of the suppression hearing

referred to above in this case outweigh the best interests of the public and the defendant in a

speedy trial.  Therefore, the time between the date this order is signed and the date of the 



2

Evidentiary Hearing that will be scheduled is excluded from computation for speedy trial

purposes.

DATED this 6th day of December, 2006.

                                                                                                                                                   

            DALE A. KIMBALL, Judge    

            United States District Court



))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

UNITED STATES OF AMERICA,

Plaintiff,

vs.

GERALDO ANTONIO PLANELLS-

GUERRA,

                                

               Defendant.

 

:

:

:

:

:

2:06 CR 617 PGC

ORDER CONTINUING HEARING

))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

      Based upon the government’s Motion to Continue the Hearing

and the facts set forth therein, the court finds good cause for a

continuance.

WHEREAS the case agent for the Government is scheduled to

undergo surgery near the current date of the Hearing on

Defendant’s Motion to Suppress;

And WHEREAS the interests of both parties will be served by

allowing for additional time to prepare;

THEREFORE,

      It is HEREBY ORDERED, that the motion to suppress in the

above-captioned matter is continued to the 19   day of December, th

2006 at 10:00 a.m.  Further, the time between December 11, 2006

and the new hearing date set herein is hereby tolled for purposes

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=2%3a06+Colum.+L.+Rev.+617


of the Speedy Trial Act.

 DATED this 5  day of December  2006.th

BY THE COURT:

          S)))))))))))))))))))))))))))))))))

PAUL G. CASSELL

United States District Court Judge



BRETT L. TOLMAN, United States Attorney, (#8821)

LANA TAYLOR, Special Assistant United States Attorney (# 7642 )

Attorneys for the United States of America

348 East South Temple

Salt Lake City, Utah 84111

Telephone:  (801) 524-4156

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA, 

Plaintiff,

vs.

ELEODORO BOJORQUEZ-LOPEZ,

LAMBERTO BOJORQUEZ-LOPEZ,

ORLANDO BORQUEZ-ALAPIZCO aka

ORLANDO BORQUEZ-ALAPIZO,

LUIS ALBERTO BOJORQUEZ-CASTRO

aka EFREN GONZALEZ-CASTRO,

MIGUEL ANGEL BOJORQUEZ-LOPEZ,

MARIA DEL ROSARIO TAVIZON-

GUZMAN and AIMEE JOHANNA HYDE,

Defendants.

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

ORDER TOLLING TIME UNDER THE

SPEEDY TRIAL ACT

Case No.  2:06CR663 PGC

Judge Paul G. Cassell

On October 30, 2006, the parties appeared before the court for a Scheduling Conference. 

During this proceeding, the court extended the deadline for any motions filed by any party to

November 28, 2006, because of the need to have the interviews with the defendants transcribed.  A

Motion to Suppress is scheduled for December 14, 2006 at 2:30 p.m., a Pretrial Conference on

January 24, 2007, at 2:30 p.m. and a 4-day Jury Trial which is to commence on February 5, 2007. 

Therefore, because of the lengthy discovery, IT IS HEREBY ORDERED that time between

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=2%3a06+Colum.+L.+Rev.+663


October 30, 2006 and February 5, 2007, is tolled under the Speedy Trial Act pursuant to 18 U.S.C.

§3161(h)(l)(F). 

The Court specifically finds that the ends of justice will be served by the granting of such 

continuance and that such action outweighs the best interest of the public and the defendants in a

speedy trial.

DATED this 6th day of December, 2006

BY THE COURT:

____________________________________

JUDGE PAUL G. CASSELL

UNITED STATES DISTRICT COURT

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=18+USCA+s3161%28h%29%28l%29%28F%29
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=18+USCA+s3161%28h%29%28l%29%28F%29














NYAL C. BODILY, USB #9621 

Allan & Easton, LLC 

Attorney for Robert Matthews  

1892 N. 1120 W., Provo, UT 84604 

(801) 375-8800 

 

 IN THE UNITED STATES DISTRICT COURT 

 FOR THE DISTRICT OF UTAH 

 CENTRAL DIVISION 

 

UNITED STATES OF AMERICA,  

* 

 

                                   Plaintiff, 

* 

          Case Number: 2:06-CR-714 PGC 

 * 

vs. * 

ROBERT MATTHEWS, 

* 

          ORDER   

                                   Defendant. 

*           

           

 * 

 

 THE COURT, having considered Defendant’s Motion to Continue and the reasons for 

continuance contained therein, to wit: 

1) Defendant’s motion is made pursuant to 18 U.S.C. §3161(h).  

2) Defendant requests a continuance because a failure to grant a continuance would 

deny counsel for Defendant the reasonable time necessary for effective preparation.  

3) Specifically, Defendant requests additional time to allow completion of the forensic 

investigation of Defendant’s computer and computer equipment seized from the 

Defendant.  It is estimated that the results of the forensic investigation will be 

available in approximately 90 days.   

http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=18+USCA+s3161%28h%29


 The Court finds that the ends of justice to be served by granting Defendant’s Motion to 

Continue outweigh the best interest of the public and the defendant in a speedy trial, for the 

reasons set forth above.  

 WHEREFORE, the Court hereby grants Defendant’s Motion to Continue.  

The Court further orders the parties to appear at a Review Hearing on the 16th day of 

March 2006 at 11:30 a.m. to   review the status of discovery.  The trial date of December 11, 

2006 is STRICKEN. 

DATED this 6th day of December, 2006. 

        

      _____________________________ 

      HONORABLE PAUL CASSELL 

      United States District Court Judge 

 
 

 

 

 



NYAL C. BODILY, USB #9621 

Allan & Easton, LLC 

Attorney for Robert Matthews  

1892 N. 1120 W., Provo, UT 84604 

(801) 375-8800 

 

 IN THE UNITED STATES DISTRICT COURT 

 FOR THE DISTRICT OF UTAH 

 CENTRAL DIVISION 

 

UNITED STATES OF AMERICA,  

* 

 

                                   Plaintiff, 

* 

          Case Number: 2:06-CR-714 PGC 

 * 

vs. * 

ROBERT MATTHEWS, 

* 

          AMENDED ORDER   

                                   Defendant. 

*           

           

 * 

 

 THE COURT, having considered Defendant’s Motion to Continue and the reasons for 

continuance contained therein, to wit: 

1) Defendant’s motion is made pursuant to 18 U.S.C. §3161(h).  

2) Defendant requests a continuance because a failure to grant a continuance would 

deny counsel for Defendant the reasonable time necessary for effective preparation.  

3) Specifically, Defendant requests additional time to allow completion of the forensic 

investigation of Defendant’s computer and computer equipment seized from the 

Defendant.  It is estimated that the results of the forensic investigation will be 

available in approximately 90 days.   



 The Court finds that the ends of justice to be served by granting Defendant’s Motion to 

Continue outweigh the best interest of the public and the defendant in a speedy trial, for the 

reasons set forth above.  

 WHEREFORE, the Court hereby grants Defendant’s Motion to Continue.  

The Court further orders the parties to appear at a Review Hearing on the 16th day of 

March 2007 at 11:30 a.m. to   review the status of discovery.  The trial date of December 11, 

2006 is STRICKEN. 

DATED this 6th day of December, 2006. 

        

      _____________________________ 

      HONORABLE PAUL CASSELL 

      United States District Court Judge 

 
 

 

 

 



United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.
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IN THE UNITED STATES DISTRICT COURT 

 

DISTRICT OF UTAH, CENTRAL DIVISION 
 
JOSEPH R. LONG, 

 

Plaintiff, 

 

     vs. 

 

JO ANNE B. BARNHART,  

Commissioner of the Social  

Security Administration 

 

Defendant. 

 
 

 

SCHEDULING ORDER 

 

 
Civil No. 2:06CV0134 DAK 
 
Judge Dale A. Kimball 

 

 

 

The court revises the scheduling order as follows in the above captioned case: 

1. Plaintiff may file a reply memorandum by January 5, 2007. 

DATED this 6
th

 day of December, 2006. 

BY THE COURT 

 

________________________________ 

Honorable Dale A. Kimball 

 



See Fed. R. Civ. P. 6(b); D.U. Civ. 7-1(b)(1).1

IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

REBA D. JENKINS,

Plaintiff, ORDER GRANTING EXTENSION

OF TIME TO REPLY

vs.

JO ANNE B. BARNHART, Commissioner of

the Social Security Administration,

Case No. 2:06-cv-00163

Defendant.

The plaintiff, Reba Jenkins, filed an unopposed motion requesting an extension of time to

file a reply in support of her motion to reverse or remand the Commissioner’s decision.  The

court GRANTS this motion [#12].  Ms. Jenkins has until January 12, 2007, in which to file a

reply memorandum.  When seeking future extensions, counsel is reminded to explain the cause,

as required by the rules.1

DATED this  6th day of December, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

LARRY ALLEN VIGIL,   )
  )

Plaintiff, ) Case No. 2:06-CV-164 DAK
)

v. ) District Judge Dale Kimball
)

SHERIFF KENNARD et al.,   ) O R D E R

)
Defendants. ) Magistrate Judge David Nuffer

_________________________________________________________________

Plaintiff, Larry Allen Vigil, filed a pro se prisoner civil

rights complaint.  He moved for time extensions in which to file

an amended complaint and serve process upon the defendants.  He

then moved the Court to order the marshal's office to serve his

complaint.

IT IS ORDERED that Plaintiff's motions for time extensions

are denied as moot.  (See File Entry #s 7 & 9.)  The time for

which Plaintiff asked has already passed without him filing an

amended complaint or serving process.  And, now, in any case,

Plaintiff asks the Court to have the marshal's office serve the

complaint.  The Court will act on this latter motion for service

of process at its earliest opportunity, upon further screening of

the complaint.

DATED this 6th day of December, 2006.

BY THE COURT:

_____________________________
DAVID NUFFER
United States Magistrate Judge



IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH 

CENTRAL DIVISION 

________________________________________________ 

        ) 

SOUTHERN UTAH WILDERNESS ALLIANCE, et al., )      

        ) Case No. 2:06cv00342 (DAK) 

  Plaintiffs,     ) The Honorable Dale A. Kimball 

        )  

vs.        ) 

        ) 

THE UNITED STATES DEPARTMENT OF THE  ) 

INTERIOR, et al.,      ) 

        ) 

  Defendants,     ) 

        ) 

and        ) 

        ) 

ENDURING RESOURCES, LLC, et al.,   ) 

        ) 

  Defendant-Intervenors.   ) 

________________________________________________ 

 

ORDER 

 

 The Court having received plaintiff Southern Utah Wilderness Alliance et al.’s  Second 

Motion for Extension of Time, and good cause appearing therefore, it is hereby 

 ORDERED, that plaintiffs Southern Utah Wilderness Alliance et al. shall have until 

December 8, 2006, to file its opposition to the Joint Motion to Dismiss filed by the federal 

defendants and Enduring Resources LLC and Houston Exploration Company.  Plaintiffs 

Southern Utah Wilderness Alliance et al. shall also have until December 8, 2006, to file a reply 

in support of its Motion to Amend Complaint. 

  Dated this 6
th

 day of December, 2006. 

      BY THE COURT 

 

      ____________________________ 

      The Honorable Dale A. Kimball 



      United States District Court Judge 

 2



See 1 42 U.S.C.S. § 1983 (2006).

See 28 id. § 1915.2

See id. § 1915(d).3

See id. § 1915A.4

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_______________________________________________________________

DIANE M. FRITZ,   )
  )

Plaintiff, ) Case No. 2:06-CV-353 DB
)

v. ) District Judge Dee Benson
)

DR. K. JEPPSON,  ) O R D E R

  )
Defendant. ) Magistrate Judge David Nuffer

_________________________________________________________________

Plaintiff, inmate Diane M. Fritz, has filed a pro se civil

rights complaint.   Plaintiff's application to proceed in forma1

pauperis has been granted.  Plaintiff now moves for appointed

counsel and production of documents.   

The Court first denies Plaintiff's motion for service of

process.  This motion is unnecessary because Plaintiff is

proceeding in forma pauperis.   In such cases, "[t]he officers of2

the court shall issue and serve all process, and perform all

duties in such cases."   The Court will fully screen Plaintiff's3

amended complaint at its earliest opportunity and determine

whether to dismiss it or order it to be served upon Defendants.4

Plaintiff need do nothing to trigger this process.

http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=42+USCA+s+1983
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Also, because Plaintiff's complaint has not yet been fully

screened or served upon Defendants, Plaintiff's other motion for

discovery is premature.  The Court therefore denies it.

IT IS HEREBY ORDERED that:

(1) Plaintiff's motion for service of process is denied (see

File Entry # 7); however, if, after the case is fully screened,

it appears that this case has merit and states a claim upon which

relief may be granted, the Court will order service of process.

(2) Plaintiff's motion for discovery is denied as premature. 

(See File Entry # 4.)  Should the complaint survive full

screening, this request may be renewed.

DATED this 6th day of December, 2006.

BY THE COURT:

____________________________________
DAVID NUFFER
United States Magistrate Judge

















____________________________________________________________________________ 

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH  

CENTRAL DIVISION

MARBLE POINT ENERGY LTD, a Canadian

corporation,

          Plaintiff,

vs.

MAJESTIC CAPITAL GROUP, LLC, a Utah

Limited Liability Company, et al.,

          Defendants.

ORDER EXTENDING TIME TO RESPOND

TO PLAINTIFF’S MOTION TO COMPEL 

Case No. 2:06cv00487 PGC

This matter is before the court on a Stipulated Motion for Extension of Time to File an

Opposition to Plaintiff’s Motion to Compel.  Based on the parties’ representation that they are

finalizing the details of a settlement agreement which may make it unnecessary for Marble Point

Energy to pursue its motion to compel, the court GRANTS the motion [#86].  

The defendants shall have until January 8, 2007, to respond to Marble Point’s motion to

compel.  The parties should note that due to concerns of judicial efficiency and timeliness, the 



court will be hesitant to grant further extensions on this matter.

DATED this 6th day of December, 2006.

BY THE COURT:

____________________________________

                       Honorable Paul G. Cassell

United States District Judge













See 1 42 U.S.C.S. § 1983 (2006).

See 2 Carper v. Deland, 54 F.3d 613, 616 (10th Cir. 1995);
Bee v. Utah State Prison, 823 F.2d 397, 399 (10th Cir. 1987).

See 3 28 U.S.C.S. § 1915(e)(1) (2006); Carper, 54 F.3d at
617; Williams v. Meese, 926 F.2d 994, 996 (10th Cir. 1991).

4McCarthy v. Weinberg, 753 F.2d 836, 838 (10th Cir. 1985).

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_______________________________________________________________

RANDY THOMAS NAVES,   )
  )

Plaintiff, ) Case No. 2:06-CV-658 DB
)

v. ) District Judge Dee Benson
)

WIL CARLSON et al.,  ) O R D E R

  )
Defendants. ) Magistrate Judge David Nuffer

_________________________________________________________________

Plaintiff, Randy Thomas Naves, has filed a pro se prisoner

civil rights complaint  and proceeds in forma pauperis.  He now1

moves for appointed counsel and production of documents.

The Court first considers the two motions for appointed

counsel.  Plaintiff has no constitutional right to counsel.  2

However, the Court may in its discretion appoint counsel for

indigent inmates.   "The burden is upon the applicant to convince3

the court that there is sufficient merit to his claim to warrant

the appointment of counsel."4

When deciding whether to appoint counsel, the district court

should consider a variety of factors, "including 'the merits of

the litigant's claims, the nature of the factual issues raised in

http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=42+USCA+s+1983
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=54+F.3d+613
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=823+F.2d+397
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+s+1915%28e%29%281%29
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=54+F.3d+617
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=54+F.3d+617
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=926+F.2d+994
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=753+F.2d+836


5Rucks v. Boergermann, 57 F.3d 978, 979 (10th Cir. 1995)

(quoting Williams, 926 F.2d at 996); accord McCarthy, 753 F.2d at

838-39.

2

the claims, the litigant's ability to present his claims, and the

complexity of the legal issues raised by the claims.'"  5

Considering the above factors, the Court concludes here that (1)

it is not clear at this point that Plaintiff has asserted a

colorable claim; (2) the issues in this case are not complex; and

(3) Plaintiff is not incapacitated or unable to adequately

function in pursuing this matter.  Thus, the Court denies for now

Plaintiff's motion for appointed counsel.

The Court next denies Plaintiff's motion for production of

documents.  Because Plaintiff's complaint has not yet been fully

screened or served upon Defendants, this motion is premature.

IT IS HEREBY ORDERED that:

(1) Plaintiff's requests for appointed counsel are denied

(see File Entry #s 4 & 11);  however, if, after the case is

screened, it appears that counsel may be needed or of specific

help, the Court will ask an attorney to appear pro bono on

Plaintiff's behalf.

http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=57+F.3d+978
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=753+F.2d+838
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=753+F.2d+838
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(2) Plaintiff's motion for discovery is denied as premature. 

(See File Entry # 5.)  Should the complaint survive screening,

this request may be renewed.

DATED this 6th day of December, 2006.

BY THE COURT:

____________________________________
DAVID NUFFER
United States Magistrate Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

Central Division for the District of Utah

Les Goodwin, Mary Lou Goodwin, SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       Case No. 2:06CV679PGC 

      vs.  District Judge Paul G. Cassell

Hole 4, Prudential Real Estate,  Magistrate Judge

                                Defendant.   

Pursuant to Fed. R. Civ. P. 16(b), the Magistrate Judge  received the Attorneys’1

Planning Report filed by counsel.  The following matters are scheduled.  The  times and

deadlines set forth herein may not be modified without the approval of the Court and on a

showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for 12/13/06, at 2:30 pm  is

VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? 11/10/06

b. Has Attorney Planning Meeting Form been submitted? 12/1/06

c. Was 26(a)(1) initial disclosure completed? 12/8/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10

b. Maximum Number of Depositions by Defendant(s) 10

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7

d. Maximum Interrogatories by any Party to any Party 25

e. Maximum requests for admissions by any Party to any Party 25



f. Maximum requests for production by any Party to any Party

 DATE

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 8/27/07

b. Last Day to File  Motion to Add Parties 2/26/07

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 9/24/07

b. Defendant 9/24/07

c. Counter Reports 10/24/07

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 8/24/07

            Expert discovery 11/24/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 11/24/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation

b. Referral to Court-Annexed Arbitration

c. Evaluate case for Settlement/ADR on 3/14/07

d. Settlement probability:

7. TRIAL AND PREPARATION FOR TRIAL:                            

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiffs 3/3/08

Defendants 3/17/08

b. Objections to Rule 26(a)(3) Disclosures     

(if different than 14 days provided in Rule)



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

DATE

c. Special Attorney Conference  on or before 3/31/085

d. Settlement Conference  on or before6

e. Final Pretrial Conference 3:00 pm 4/14/08

f.      Trial Length Time Date

i.  Bench Trial

ii.  Jury Trial 3 8:00 am 4/28/08

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding

Daubert and Markman motions to determine the desired process for

filing and hearing of such motions.  All such motions, including Motions

in Limine should be filed well in advance of the Final Pre Trial.  Unless

otherwise directed by the court, any challenge to the qualifications of an

expert or the reliability of expert testimony under Daubert must be raised

by written motion before the final pre-trial conference.

Dated this 5 day of December, 2006.

BY THE COURT:

______________________________

Brooke C. Wells

          U.S. Magistrate Judge



equipment or courtroom arrangement requirements will be included in the pre-trial order.

6. Counsel must ensure that a person or representative with full settlement authority or otherwise authorized to

make decisions regarding settlement is available in person or by telephone during the Settlement Conference. 
S:\IPT\2006\Goodwin v Hole 4 2 06 CV 679 PGC alp.wpd





Windle Turley

Lori A. Watson

T Nguyen

TURLEY LAW FIRM

6440 North Central Expressway

1000 Turley Law Center

Dallas, TX 75206

Telephone: (214) 691-4025

Facsimile: (214) 361-5802

C. Richard Henriksen, Jr., #1466

HENRIKSEN & HENRIKSEN, P.C.

320 South 500 East

Salt Lake City, Utah 84102

Telephone: (801) 521-4145

Facsimile:   (801) 355-0246

Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH

WILLIAM CHASE WOOD, et al.,

Plaintiffs,

V.

WORLD WIDE ASSOCIATION OF

SPECIALTY PROGRAMS AND SCHOOLS,

INC., et al.,

Defendants.

§

§

§

§

§

§

§

§

§

§

§

§

§

ORDER GRANTING AGREED

MOTION TO SET UNIFORM

RESPONSE DATE TO DEFENDANTS’

MOTIONS TO DISMISS, SEVER AND

MOTION FOR MORE DEFINITE

STATEMENT

Civil No.  2:06-CV-708 TS



ORDER GRANTING AGREED MOTION TO SET UNIFORM RESPONSE DATE TO DEFENDANTS’

MOTIONS TO DISMISS, SEVER AND MOTION FOR MORE DEFINITE STATEMENT PAGE 2 of 2

Wood - Agreed Mtn 2 Set Uniform Answer Date.wpd

CAME ON TO BE HEARD Plaintiffs and Defendants, World Wide Association of Specialty

Programs and Schools, Ken Kay, Karr Farnsworth, Robert Lichfield, Teen Help, Cross Creek Manor, L.L.C.,

Cross Creek Center for Boys, L.L.C., and Teen Help’s Agreed Motion to Set Uniform Response Date to

Defendants’ currently filed Motions to Dismiss, Sever and Motion for More Definite Statement.

IT IS ORDERED that Plaintiffs’ Uniform Response Date is 12/18/2006 for all of Defendant’s

currently filed Motions to Dismiss, Sever and Motion For A More Definite Statement. 

SIGNED on this 6th day of December, 2006.

_______________________________________

U.S. DISTRICT JUDGE



IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

THE ESTATE OF TODD ALATALO, JULIE

ALATALO, an Individual,

Plaintiffs, ORDER GRANTING IN PART AND

DENYING IN PART STIPULATED

MOTION TO DISMISS WITH PREJUDICE

                            v.

STANDARD INSURANCE COMPANY, a

company doing business within the State of

Utah, and DOES 1-10, 

Case No. 2:06-cv-00718 

Defendants.

Before the court is the parties’ stipulated motion to dismiss the above-captioned case with

prejudice (#16).  The court GRANTS in part and DENIES in part the motion to dismiss (#16). 

This case is dismissed with prejudice, each party to bear his, hers, or its own costs, expenses, and

attorney fees.  If a dispute arises regarding the settlement, the court will resolve it in the

conventional manner.  

The Clerk’s Office is directed to close this case.   

SO ORDERED.

DATED this  6th day of December, 2006.

BY THE COURT:

_______________________
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Paul G. Cassell

United States District Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

Central Division for the District of Utah

Lamont Pace, SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       Case No. 2:06CV728PGC 

      vs.  District Judge Paul G. Cassell

Edo Western Corporation,  Magistrate Judge

                                Defendant.   

Pursuant to Fed. R. Civ. P. 16(b), the Magistrate Judge  received the Attorneys’1

Planning Report filed by counsel.  The following matters are scheduled.  The  times and

deadlines set forth herein may not be modified without the approval of the Court and on a

showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for 12/13/06, at 2:30 pm  is

VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? 11/1/06

b. Has Attorney Planning Meeting Form been submitted? Yes

c. Was 26(a)(1) initial disclosure completed? 12/8/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10

b. Maximum Number of Depositions by Defendant(s) 10

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7

d. Maximum Interrogatories by any Party to any Party 25

e. Maximum requests for admissions by any Party to any Party 25



f. Maximum requests for production by any Party to any Party 35

 DATE

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 1/31/07

b. Last Day to File  Motion to Add Parties 1/31/07

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 6/30/07

b. Defendant 7/15/07

c. Counter Reports 7/31/07

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 5/31/07

            Expert discovery 8/7/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e) 5/31/07

c.          Deadline for filing dispositive or potentially dispositive  

             motions 8/15/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation n

b. Referral to Court-Annexed Arbitration n

c. Evaluate case for Settlement/ADR on 5/31/07

d. Settlement probability:

7. TRIAL AND PREPARATION FOR TRIAL:                            

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiffs 12/5/07

Defendants 12/19/07

b. Objections to Rule 26(a)(3) Disclosures     

(if different than 14 days provided in Rule)



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

DATE

c. Special Attorney Conference  on or before 1/2/085

d. Settlement Conference  on or before6

e. Final Pretrial Conference 3:00 PM 1/15/08

f.      Trial Length Time Date

i.  Bench Trial

ii.  Jury Trial 3 8:00 AM 1/28/08

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding

Daubert and Markman motions to determine the desired process for

filing and hearing of such motions.  All such motions, including Motions

in Limine should be filed well in advance of the Final Pre Trial.  Unless

otherwise directed by the court, any challenge to the qualifications of an

expert or the reliability of expert testimony under Daubert must be raised

by written motion before the final pre-trial conference.

Dated this 5 day of December, 2006.

BY THE COURT:

______________________________

Brooke C. Wells

          U.S. Magistrate Judge



equipment or courtroom arrangement requirements will be included in the pre-trial order.

6. Counsel must ensure that a person or representative with full settlement authority or otherwise authorized to

make decisions regarding settlement is available in person or by telephone during the Settlement Conference. 
S:\IPT\2006\Pace v Edo Western 2 06 CV 728 PGC alp.wpd













See 42 U.S.C.S. § 1983 (2006).1

See 28 id. § 1915(b)(1).2

Id.3

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

JASON SCOTT TYLER,   )
  )

Plaintiff, ) Case No. 2:06-CV-849 DAK
)

v. ) District Judge Dale A. Kimball
)

SHERIFF KENNARD et al.,  ) O R D E R

)
Defendants. )

_________________________________________________________________

Plaintiff, Jason Scott Tyler, filed a pro se prisoner civil

rights complaint.   The Court has already granted Plaintiff's1

request to proceed without prepaying the entire filing fee.

Even so, Plaintiff must eventually pay the full $350.00

filing fee required.   Plaintiff must start by paying "an initial2

partial filing fee of 20 percent of the greater of . . . the

average monthly deposits to [his inmate] account . . . or . . .

the average monthly balance in [his inmate] account for the 6-

month period immediately preceding the filing of the complaint."3

Under this formula, Plaintiff must pay $3.32.  If this initial

partial fee is not paid within thirty days, or if Plaintiff has

not shown he has no means to pay the initial partial filing fee,

the complaint will be dismissed. 

Plaintiff must also complete the attached "Consent to



2

Collection of Fees" form and submit the original to the inmate

funds accounting office and a copy to the Court within thirty

days so the Court may collect the balance of the entire filing

fee Plaintiff owes.  Plaintiff is also notified that pursuant to

Plaintiff's consent form submitted to this Court, Plaintiff's

correctional facility will make monthly payments from Plaintiff's

inmate account of twenty percent of the preceding month's income

credited to Plaintiff's account.

IT IS THEREFORE ORDERED that: 

(1) Although the Court has already granted Plaintiff's

application to proceed in forma pauperis, Plaintiff must still

eventually pay $350.00, the full amount of the filing fee.

(2) Plaintiff must pay an initial partial filing fee of

$3.32 within thirty days of the date of this Order, or his

complaint will be dismissed. 

(3) Plaintiff must make monthly payments of twenty percent

of the preceding month's income credited to Plaintiff's account.

(4) Plaintiff shall make the necessary arrangement to give a

copy of this Order to the inmate funds accounting office at

Plaintiff's correctional facility. 

(5) Plaintiff shall complete the consent to collection of

fees and submit it to the inmate funds accounting office at



3

Plaintiff's correctional facility and also submit a copy of the

signed consent to this Court within thirty days from the date of

this Order, or the complaint will be dismissed. 

DATED this 6th day of December, 2006.

BY THE COURT:

______________________________
DAVID NUFFER
United States Magistrate Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

CONSENT TO COLLECTION OF FEES FROM INMATE TRUST ACCOUNT

I, Jason Scott Tyler (Case No. 2:06-CV-849 DAK), understand
that even though the Court has granted my application to proceed
in forma pauperis and filed my complaint, I must still eventually
pay the entire filing fee of $350.00.  I understand that I must
pay the complete filing fee even if my complaint is dismissed.

I, Jason Scott Tyler, hereby consent for the appropriate
institutional officials to withhold from my inmate account and
pay to the court an initial payment of $3.32, which is 20% of the
greater of:

(a)  the average monthly deposits to my account for the six-
month period immediately preceding the filing of my 
complaint or petition; or

(b) the average monthly balance in my account for the six-
month period immediately preceding the filing of my 
complaint or petition.

I further consent for the appropriate institutional
officials to collect from my account on a continuing basis each
month, an amount equal to 20% of each month's income.  Each time
the amount in the account reaches $10, the Trust Officer shall
forward the interim payment to the Clerk's Office, U.S. District
Court for the District of Utah, 350 South Main, #150, Salt Lake
City, UT  84101, until such time as the $350.00 filing fee is
paid in full.

By executing this document, I also authorize collection on a
continuing basis of any additional fees, costs, and sanctions
imposed by the District Court.

_____________________________
Signature of Inmate
Jason Scott Tyler



See 
1

42 U.S.C.A. § 1983 (2006).

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
 CENTRAL DIVISION
_________________________________________________________________

JOHN L. LEGG JR.,   )
)

Plaintiff, ) Case No. 2:06-CV-868 DAK
)

v. ) District Judge Dale Kimball
)

DEP'T OF CORRS. et al.,   ) ORDER TO SHOW CAUSE 
  )

Defendants. )
_________________________________________________________________

Plaintiff, inmate John L. Legg Jr., raises a variety of

claims in his civil rights complaint.   His allegations mainly1

stem from an incident in which he was transported by the Utah

Department of Corrections (UDC) to his sentencing in Tooele

County.  While at the sentencing, he asserts Tooele County

Sheriff's deputies used excessive force on him, injuring his

shoulder, arm, and back.  Aside from the sheriff's office and

deputies, Plaintiff names as defendants the UDC transport

officers, UDC supervisors, several medical personnel whom he

states inadequately treated his injuries, and Mike Kelly, who, on

March 13, 2006, found Plaintiff guilty of a disciplinary charge

and imposed punishment upon Plaintiff.

Other allegations not linked to defendants involve the

inaccuracy of Plaintiff's presentencing report; an unnamed nurse

who checked Plaintiff's soft-tissue injury but not his back or

spine; an incident in September 2005, in which prison staff

http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=42+USCA+s+1983
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retaliated against Plaintiff by, while he was recovering from

shoulder surgery, handcuffing and shackling him to the floor of a

holding cell, causing him a fall in which he could have re-

injured his shoulder; an incident on September 4, 2005, in which

Plaintiff was not given his morning and afternoon pain

medication; an incident on September 19, 2005, in which Plaintiff

had to explain to his doctor that he could not follow post-

operation instructions because of handcuffing and shackles; and

various retaliatory actions, such as "disciplinaries,"

"shakedowns," property damage, and denial of notary and other

services necessary to bringing lawsuits.

Plaintiff properly documents his assertion that he has

exhausted all his prison grievances as to his allegations about

the March 2006 disciplinary hearing; the lack of help in Tooele

given him by DOC transport officers; the incorrect information

given by Defendant Coombs in March 2006 to an outside orthopedist

about Plaintiff's condition and physical therapy; Defendant

Stone's May 2005 inadequate examination of Plaintiff through the

cuffport; Defendant Abbott's failure in May 2005 to examine

Plaintiff, despite complaints of shoulder and back pain; and

Defendant Armstrong's failure to provide adequate physical

therapy.  However, he neither describes nor documents any

attempts to grieve any other claims or any other of the

defendants' actions.



See id. § 1997e(a) ("No action shall be brought with respect to prison
2

conditions under section 1983 of this title, or any other Federal Law, by a

prisoner confined in any jail, prison, or other correctional facility until

such administrative remedies as are available are exhausted.").

See 
3

Steele v. Fed. Bureau of Prisons, 355 F.3d 1204, 1210 (10th Cir.

2003).

Id. (quoting 
4

Rivera v. Allin, 144 F.3d 719, 731 (11th Cir. 1998)).

Id. (alterations in original) (quoting 
5

Knuckles El v. Toombs, 215 F.3d

640, 642 (6th Cir. 2000)).

Id. at 1211 (quoting 
6

Knuckles El, 215 F.3d at 642).

3

To pursue his case, Plaintiff must have already totally

exhausted all his claims through every prison grievance level.2

Section 1997e(a) prescribes a pleading prerequisite for

prisoners.   Consequently, a complaint that does not properly3

allege the exhaustion of administrative remedies "'is tantamount

to one that fails to state a claim upon which relief may be

granted.'"   A prisoner plaintiff must4

(1) plead his claims with "a short and plain

statement . . . showing that [he] is entitled

to relief," in compliance with Fed. R. Civ.

P. 8(a)(2), and (2) "attach[] a copy of the

applicable administrative dispositions to the

complaint, or, in the absence of written

documentation, describe with specificity the

administrative proceeding and its outcome."5

Absent "'particularized averments concerning exhaustion showing

the nature of the administrative proceeding and its outcome, the

action must be dismissed under § 1997e.'"6

Further, the Tenth Circuit reads § 1997e(a) as a "total

exhaustion" rule, meaning that "'when multiple prison condition

claims have been joined . . . § 1997e(a) requires that all

http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=355+F.3d+1204
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=355+F.3d+1204
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=144+F.3d+719
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=215+F.3d+640
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=215+F.3d+640
http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=215+F.3d+642


7
Ross v. County of Bernalillo, 365 F.3d 1181, 1188-89 (10th Cir. 2004)

(quoting Graves v. Norris, 218 F.3d 884, 885 (8th Cir. 2000)).

Id. at 1189.
8

4

available prison grievance remedies must be exhausted as to all

of the claims.'"   Though Plaintiff may have fully grieved7

several of his claims, he has not met the pleading requirement of

specifically detailing all three levels of grievances and

responses as to his many other claims.  "[T]he presence of

unexhausted claims in [Plaintiff's] complaint require[s this

C]ourt to dismiss his action in its entirety without prejudice."8

IT IS THEREFORE ORDERED that within thirty days Plaintiff

must show cause why his complaint should not be dismissed for

failure to adequately plead that he exhausted many of his claims.

DATED this 6th day of December, 2006.

BY THE COURT:

______________________________
BROOKE C. WELLS
United States Magistrate Judge

http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=365+F.3d+1181


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

Central Division for the District of Utah

Shannon Chapman, SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       Case No. 2:06CV948TS 

      vs.  District Judge Ted Stewart

Carmike Cinemas,  Magistrate Judge David Nuffer

                                Defendant.   

Pursuant to Fed. R. Civ. P. 16(b), the Magistrate Judge  received the Attorneys’1

Planning Report filed by counsel.  The following matters are scheduled.  The  times and

deadlines set forth herein may not be modified without the approval of the Court and on a

showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for 2/22/07, at 9:00 am  is

VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? 11/29/06

b. Has Attorney Planning Meeting Form been submitted? 11/30/06

c. Was 26(a)(1) initial disclosure completed? 12/15/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10

b. Maximum Number of Depositions by Defendant(s) 10

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7

d. Maximum Interrogatories by any Party to any Party 25

e. Maximum requests for admissions by any Party to any Party



f. Maximum requests for production by any Party to any Party

 DATE

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 3/16/07

b. Last Day to File  Motion to Add Parties 3/16/07

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 7/2/07

b. Defendant 8/1/07

c. Counter Reports 8/31/07

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 7/2/07

            Expert discovery 10/1/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 10/31/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation

b. Referral to Court-Annexed Arbitration

c. Evaluate case for Settlement/ADR on

d. Settlement probability:

7. TRIAL AND PREPARATION FOR TRIAL:                            

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiffs 2/4/08

Defendants 2/18/08

b. Objections to Rule 26(a)(3) Disclosures     

(if different than 14 days provided in Rule)



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

DATE

c. Special Attorney Conference  on or before 3/3/085

d. Settlement Conference  on or before6

e. Final Pretrial Conference 2:30 pm 3/17/08

f.      Trial Length Time Date

i.  Bench Trial

ii.  Jury Trial 3 8:30 am 3/31/08

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding

Daubert and Markman motions to determine the desired process for

filing and hearing of such motions.  All such motions, including Motions

in Limine should be filed well in advance of the Final Pre Trial.  Unless

otherwise directed by the court, any challenge to the qualifications of an

expert or the reliability of expert testimony under Daubert must be raised

by written motion before the final pre-trial conference.

Dated this 5 day of December, 2006.

BY THE COURT:

______________________________

Brooke C. Wells

          U.S. Magistrate Judge



equipment or courtroom arrangement requirements will be included in the pre-trial order.

6. Counsel must ensure that a person or representative with full settlement authority or otherwise authorized to

make decisions regarding settlement is available in person or by telephone during the Settlement Conference. 
S:\IPT\2006\Chapman v Carmike Cinemas 2 06 CV 948 TS alp.wpd
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